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RHODE ISLAND SUPREME COURT REVIVES GAY PALIMONY CLAIM

The Rhode Island Supreme Court has revived a
gay palimony claim that was dismissed by the
trial court on the ground that the alleged agree-
ment arose from a “meretricious” relationship.
According to the supreme court, the nature of
the relationship is irrelevant if there is valid
consideration for the agreement. Doe v.
Burkland, 2002 WL 31510758 (Nov. 12,
2002).

“John Doe” and John Burkland lived to-
gether as domestic partners for nine years. At
some point during their relationship, they reg-
istered as domestic partners with the city of
New York. However, their relationship “soured
and ended on bad terms,” according to the
opinion for the supreme court by Justice Flan-
ders. Indeed, the terms of dissolution were so
heated that the plaintiff, identified as “John
Doe” in the court’s opinion, filed an action in
the Providence County Superior Court seeking
an injunction against Burkland’s alleged har-
assment and threats. Burkland responded with
a denial of Doe’s allegations, and counter-
claimed alleging breach of an oral agreement to
share equally all property acquired by either of
the men during their period of living together.
Burkland asserted a variety of alternative theo-
ries in addition to his breach of contract claim,
including implied contract, promissory estop-
pel, constructive trust, resulting trust, and un-
just enrichment. Doe, which originally filed
this action under his own name, moved to dis-
miss the counterclaims.

Granting the motion to dismiss, the trial
judge asserted that an agreement arising out of
a “meretricious relationship” could not be en-
forced as a matter of public policy. Finding that
Rhode Island law does not recognize “a marital
dissolution between unmarried couples, homo-
sexual or heterosexual,” she rejected all of
Borklund’s counterclaim theories, and he ap-
pealed. Once the appeal was filed, Doe, appar-
ently concerned that his name might end up be-
ing published in an official state supreme court
decision, filed a motion for permission to redact
his name in all court papers and to proceed
anonymously as John Doe. The superior court
granted that motion.

The Supreme Court totally rejected the trial
court’s conception of the case. Justice Flanders
rejected the idea that the alleged property-

sharing agreement arose from a meretricious
relationship, pointing out that Burkland’s
counterclaim does not say anything about a
sexual relationship between the men. Rather,
Burkland identifies them as being domestic
partners who were registered as such in New
York City, and alleges that he agreed to “devote
his skills, effort, labors and earnings” to assist
Doe in his career, and that Burkland provided
homemaking services, business consulting and
counseling. Justice Flanders found that if these
allegations are proven, they would constitute
lawful consideration for a property-sharing
agreement.

Flanders invoked the seminal California Su-
preme Court palimony ruling, Marvin wv.
Marvin, 557 P2d 106 (Cal. 1976), in which that
court accepted a breach of contract claim by ac-
tor Lee Marvin’s former girlfriend, who asserted
that Marvin had made various promises of fi-
nancial support to her in the course of their re-
lationship, and that she had provided a variety
of non-sexual services to him. Flanders also
noted that a lower California court had ex-
tended the palimony concept to same-sex part-
ners in Whorton v. Dillingham, 248 Cal. Rptr.
405 (1988). In a footnote, Flanders observed
that more than 30 states have followed the lead
of Marvin, and in more than 20 of those states
implied as well as express agreements are rec-
ognized in a palimony context. Only three states
were known to have rejected the concept out-
right.

Flanders also observed that the fact of a sex-
ual relationship does not preclude parties from
making valid contracts with each other In
Rhode Island, for example, the court has ruled
that the Family Court has jurisdiction to enforce
a child custody and visitation agreement made
between lesbian co-parents who were domestic
partners, in Rubano v. DiCenzo, 759 A.2d 959
(R.I. 2000), and in another case from Wiscon-
sin, Estate of Steffes, 290 N.W.2d 697 (Wis.
1980), a home-care nurse who had an adulter-
ous affair with her patient could bring an action
against his estate for non-sexual services ren-
dered. “In sum,” wrote Flanders, * as long as
the alleged consideration for the parties’ puta-
tive agreement was not illegal, a suit for en-
forcement of that contract can proceed, subject
to whatever other defenses may exist.”
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Furthermore, Flanders found that the trial
court should not have automatically rejected
Burkland’s other theories. Unjust enrichment
restitution could provide a valid claim: “Here,
Burkland asserted that the legal consideration
he provided to his former domestic partner for
more than nine years unduly enriched plaintiff
by benefiting his career and by helping him
maintain his relationship with his children,”
wrote Flanders. “Also, a resulting or construc-
tive trust may have arisen in this case when
plaintiff allegedly acquired property in his in-
dividual name during the relationship subject
to an agreement to share the same with Bork-
lund.” Flanders concluded that at least a court
with equitable jurisdiction should entertain
these claims on the merits.

Finally, turning to the issue of anonymity, the
court found that the Superior Court erred in
granting Doe’s motion, nine months after com-
mencement of trial, to render his participation
anonymous. Doe’s real name had been on court
papers on file in the clerk’s office for that entire
period of time, and his real name had been used
by counsel during the arguments in open court,
so the supreme court found that he had waived
any claim retreat into anonymity at this point.
However, the court did not use Doe’s real name
anywhere in the opinion, which suggests that he
could preserve his anonymity by offering an ac-
ceptable settlement to Borklund in exchange
for an agreement to withdraw the complaint.

AS.L.

LESBIAN/GAY
LEGAL NEWS

Louisiana Appeals Court Rebuffs Sodomy
Challenge

The Associated Press reported that a panel of
the Louisiana 4th Circuit Court of Appeal had
voted 2-1 to rebuff a pending challenge to the
state’s sodomy law brought by the Louisiana
Electorate of Gays and Lesbians, Inc., in a vote
announced on Nov. 20. However, the dissenting
judge had not yet filed his complaint when the
press report appeared on Nov. 22, and a copy of
the majority opinion was not yet available at our
deadline. A full discussion of the case will be
published in the January 2003 issue of Law
Notes. According to the press report, the state’s
Supreme Court had previously rejected an ar-
gument that the sodomy law violated privacy
rights; in this next stage of the proceedings, the
issue was whether the law improperly discrimi-
nated on the basis of sexual orientation. The ap-
peals court majority ruled that there was no evi-
dence that the statute, an antique “crime
against nature” law that makes all oral or anal
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sex a felony, regardless of the gender of the ac-
tors, discriminates against gays and lesbians.
The court also reportedly rejected an argument
that the trial court erred in not allowing testi-
mony by a state legislator that opponents of at-
tempts to repeal the law were motivated by
anti-gay animus, and by excluding evidence as
to the harmful side-effects of the law. Plaintiffs’
attorney John D. Rawls, who has been litigating
this issue for many years, told the AP that the
statute “obviously expresses Louisiana’s over-
arching public policy to treat its gay citizens

like scum.” A.S.L.

D.C. Court Rebuffs City Commission in Boy Scouts
Case

A local human rights commission may not rein-
terpret the policies of the Boy Scouts of Amer-
ica to find that Scouting’s “expressive mes-
sage” is not served by barring homosexuals
from its ranks. Therefore, the District of Colum-
bia’s Commission on Human Rights cannot
force the regional Boy Scout council to enroll
self-proclaimed homosexuals as adult mem-
bers. Boy Scouts of Americav. District of Colum-
bia Commission on Human Rights, 2002 WL
31477935 (D.C. Ct. App. Nov. 7, 2002). The
outcome of the case could have been in little
doubt afier the Supreme Court held that the
Scouts had a First Amendment right to bar gays.
Boy Scouts of America v. Dale, 530 U.S. 640
(2000). Nevertheless, the litigants at D.C.’s lo-
cal high court were supported by as many amici
as might weigh in on a Supreme Court case.

In February 1992, Roland Pool and Michael
Geller, two adults with meritorious records as
Boy Scouts in their youth, read in a newspaper
statements by Ron Carroll, Executive of the Na-
tional Capital Area Council of the Boy Scouts,
stating that gays do not make good role models
for “male youth progressing into adulthood.”
Pool and Geller, without knowledge of one an-
other, let Carroll know of their disagreement
with the statement, and informed Carroll of
their own exemplary Scouting records, as well
as their homosexuality. They included details of
their participation in gay organizations. In ad-
dition, Pool applied for a volunteer position as
Unit Commissioner with the Scouts. Each re-
ceived a letter stating that his registration with
the Scouts had been terminated, and asking
him to sever all relations with the Boy Scouts.
Their names were added to the ineligible vol-
unteer file.

On October 16, 1992, Pool and Geller filed
complaints with the D.C. Office of Human
Rights alleging that the Scouts had engaged in
unlawful discriminatory practices by revoking
their membership because of sexual orienta-
tion. In its decision, issued more than eight
years later, the Commission found that the
Scouts had engaged in an unlawful practice un-

der the D.C. Human Rights Act, which prohib-

its discrimination in the provision of goods,
services, facilities, privileges, advantages and
accommodations in any place of public accom-
modation. A “place of public accommodation”
includes an institution or a club, and encom-
passes membership organizations such as the
Boy Scouts. Citing Board of Directors of Rotary
Int’l v. Rotary Club of Duarte, 481 U.S. 537
(1987), the Commission stated that the large
size of the organization, its purpose and the
non-selectivity of its membership make the Boy
Scouts a public accommodation subject to the
law.

In light of the Supreme Court’s Boy Scouts
decision, which was announced before the
Commission finished its work, the Commission
had to square its determination with the Court’s
First Amendment concerns. The Commission
determined that allowing the two complainants
to remain Scouts would not significantly affect
the Boy Scouts” ability to advocate its public or
private viewpoint, because the Scouts’ policy is
no more than a private statement of a few BSA
executives, not an actual expression of BSA
policy. This reasoning prevailed in spite of
BSA’s various position statements propounding
the anti-gay position. According to the Com-
mission, the position statements were either
generated for media relations or were merely an
attempt as part of state litigation in California
“to document a policy that didn’t really exist.”
Furthermore, admitting Geller and Pool as
leaders would not significantly burden the
Scouts’ expression because — unlike Dale —
neither Geller nor Pool was “a gay activist” and
neither was likely to “advocate homosexuality
as a BSA adult leader” or “send messages
about homosexuality or its lifestyle” just by oc-
cupying such a position.

The D.C. court, however, found that this case
could not be meaningfully distinguished from
Dale. The attempt by the Commission to inter-
pret the Boy Scouts’ beliefs in a way that contra-
dicted statements by the Boy Scout organiza-
tion was impermissible under Dale. The
Scouts’ statements of their tenets must be ac-
cepted, and are protected by the First Amend-
ment’s freedom of speech and its necessary cor-
ollary, the freedom of association. Government
actions that intrude into the internal structure
or affairs of an association, like a regulation that
forces a group to accept members it does not de-
sire, are an unconstitutional incursion on that
freedom, according to the court.

The court also analyzed whether the Dale
outcome was based in any way on James Dale’s
status as an “activist,” and thereby a living bill-
board for his views. In contrast, the Commis-
sion had found that Pool and Geller were not ac-
tivists, and therefore would not be sending out
messages contradicting the Scouts’ core be-
liefs. The D.C. court stated that “it would be ...
mistaken ... to read too much into” the Su-
preme Court’s use of the term “gay activist” as

having a bearing on its decision. However, even
accepting the proposition that the term had dis-
positive meaning for the Supreme Court, the
D.C. court could find little distinction between
James Dale’s activities and those of Pool and
Geller. “Both joined gay and lesbian employee
associations as adults, and both openly told the
Boy Scouts they were homosexual when they
initiated contact with the organization in
1992.”

Therefore, Geller and Pool cannot be distin-
guished from Dale as to whether their “accep-
tance would derogate from the organization’s
expressive message.” Dale, 530 U.S. at 661. A
concurrence to the D.C. court’s unanimous
opinion noted that not all discrimination can be
tolerated in support of an expressive message.
Quoting Chief Justice Rehnquist’s majority
opinion in Dale, the concurrence reiterated:
“That is not to say that an expressive associa-
tion can erect a shield against anti-
discrimination laws simply by asserting that
mere acceptance of a member from a particular
group would impair its message.” The concur-
rence went on, those words from the majority
opinion “may become pertinent in a future case
presenting a different context.” Alan J. Jacobs

Mass. Superior Court Finds Transgender
Protections in Law Against Discrimination

Ruling on a question of first impression for
Massachusetts, Superior Court Justice Linda E.
Giles held that a transgendered person who
claims she was discharged because of her re-
fusal to dress as a man at work could claim un-
lawful discrimination on account of sex and dis-
ability. Lie v. Sky Publishing Corporation, 2002
WL 31492397 (Mass. Super., Oct. 7, 2002).

Allie Lie, born Robert Lie, began working as
an editorial assistant at Sky Publishing Corpo-
ration in Cambridge, Massachusetts, in De-
cember 1994. When hired, Lie went by the
name of Robert and dressed as a male. But be-
ginning in May of 1998, Lie began dressing as a
woman. On June 16, management personnel
met with Lie and demanded that she wear only
male attire while at work. Management indi-
cated that they did not want to discharge her,
only to get her to dress in conformance with
what they saw as “reasonable business policy.”
But Lie persisted in dressing as a woman. It ap-
pears from the court’s decision that the em-
ployer may not have fully understood what was
going on, and it is not clear what Lie told them
in that meeting. She had been diagnosed as
having the condition known as “gender dyspho-
ria,” the formal diagnosis for transsexuals seek-
ing a change of gender, and she was receiving
psychotherapy and had begun hormone treat-
ments to conform her body to her desired gen-
der. But the employer took the position that she
was merely a transvestite and should not
cross-dress in the workplace.
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After being told that she could not dress as a
woman at work, Lie filed a complaint with the
Cambridge Human Rights Commission, claim-
ing she was being discriminated against. But on
June 29, she received a written demand from
her employer that she refrain from “dressing as
awoman,” and threatening termination. She re-
plied to the letter, stating that she had been di-
agnosed with gender dysphoria and she would
continue to dress as a woman.

On July 9, the Cambridge Commission is-
sued a finding of probable cause that Sky Pub-
lishing had violated the city’s human rights or-
dinance. A few days later, Lie filed new charges
with the Massachusetts Commission Against
Discrimination. Two weeks later, she was dis-
charged. Then she amended her charges with
the state Commission to add a charge of retalia-
tion. On December 18, she filed a new charge,
claiming that Sky discriminated against her
based on sex, gender, sexual preference, per-
ceived sexual preference, disability, and per-
ceived disability. Lie ultimately withdrew these
charges and filed a lawsuit in the Superior
Court on July 20, 2001. Sky filed a motion for
summary judgment, arguing that it was entitled
to judgment as a matter of law and no trial was
needed.

Sky’s position, in brief, was that Lie was not
discharged for cross-dressing, but rather for
sending an insubordinate email to two supervi-
sors on July 17, using hostile and disrespectful
language. Sky also argued that discrimination,
if any, against somebody who is transgendered
does not violate the Massachusetts ban on sex,
sexual orientation or disability discrimination.

Justice Giles found that no previous Massa-
chusetts court decision has directly considered
the question whether the state’s Law Against
Discrimination protects transsexuals from dis-
crimination. She found that there are at least
two, and possibly three, theories under which a
transgendered person could seek relief.

First, she found that this could be sex dis-
crimination. Looking first at federal civil rights
laws, Giles noted that some federal courts, in-
cluding the 1st Circuit, have found that dis-
crimination against transgendered people for
their fail to conform to a business’s gender
norms or expectations may be discrimination
on account of sex. “The First Circuit Court of
Appeals has weighed in on the matter, holding
that a biological man who was denied a loan ap-
plication because he was dressed in tradition-
ally female clothing had established aprima fa-
cte case of sex discrimination under the Equal
Credit Opportunity Act sufficient to avoid a mo-
tion to dismiss,” she wrote, citing the court’s
decision in Rosa v. Park West Bank & Trust Co.,
214 F3d 213 (2000). She also noted a recent
state court decision from New Jersey, interpret-
ing that state’s civil rights law to cover anti-
transgender discrimination as a form of sex dis-
crimination, Enriquez v. West Jersey Health Sys-

tems, 342 N.J. Super. 501 (2001). Although
such cases have not yet percolated up to the top
state appellate courts, there may be a trend get-
ting started to adopt a broader definition of sex
for purposes of interpreting state and federal
laws that ban sex discrimination.

Justice Giles also found that since gender
dysphoria is a diagnosable condition recog-
nized in the diagnostic manual of the American
Psychiatric Association, it could qualify as a
“handicap” under the state’s Law Against Dis-
crimination. Unlike the federal Americans
With Disabilities Act, which specifically pro-
vides that “gender identity disorders no result-
ing from physical impairments” may not be
considered a disability for purposes of federal
civil rights laws, the Massachusetts law con-
tains no such statement and is open to a con-
trary interpretation. Giles found that Lie could
plausibly claim both to have an actual impair-
ment the substantially limits major life activi-
ties, or that she is regarded as having such an
impairment, which is just as good for purposes
of finding statutory protection. (In dicta, she
also commented that recent discoveries about
genetic or biological causes of transgenderism
may actually bring that condition outside the
exclusionary language in the federal statute.)

However, Giles concluded that Lie’s com-
plaint would not support a claim of sexual ori-
entation discrimination. For that to work, Lie
would have to be able to allege that she was dis-
charged because of her actual or perceived sex-
ual orientation, and there was nothing in her al-
legations to support this. All the statements
attributed to the company went to the issue of
cross-dressing and gender identity, and nothing
was ever said about her sexual orientation.
However, Giles left open the possibility that in
an appropriate case, a transgendered plaintiff
could claim sexual orientation if she could
show that the employer’s motivation in termi-
nating her was attributable to her sexual orien-
tation as such.

Giles also found that Lie’s retaliation claim
should not be dismissed at this stage of the law-
suit. There is a dispute between Sky Publishing
and Lie as to the actual reason for the dis-
charge, and such disputed questions of fact are
not supposed to be resolved in summary judg-
ment motions, but rather through the presenta-
tion of evidence at trial.

This is a decision of potentially great impor-
tance, especially if Sky Publishing appeals and
it is upheld at an appellate level. Transgender
rights activists have been urging the addition of
specific language to civil rights laws to protect
transgendered people from discrimination.
They have achieved limited success at the state
level (Minnesota and Rhode Island) and much
success at the municipal level, with close to 50
municipal ordinances in cities of varying sizes,
but no success at the federal level. An emerging
body of judicial interpretation finding that

transgendered people are already protected
against discrimination could have varied ef-
fects: it could undermine the drive for new
statutory language, but could also obviate the
need to expend political efforts on new enact-
ments. Of course, it also might provoke a back-
lash of amendments narrowing the scope of sex
discrimination laws, but such a backlash has
yet to materialize. A.S.L.

Same-Sex Cohabitation Terminates Alimony
Rights in Utah

The Utah Court of Appeals has ruled that a
formerly-married woman’s right to alimony was
terminated when she began living with another
woman in a sexual relationship. The November
15 decision in Garcia v. Garcia, 2002 WL
31538576, reversing a trial court, terminated
alimony payments from Amado Garcia to Diane
Garcia.

Under Utah’s divorced law, Utah Code Ann.
Sec. 30-30-5(9), the court’s grant of alimony
rights to Diana could be terminated if Amado
proved that Diana was “cohabitating with an-
other person.” On March 2, 1999, Amado filed
a petition with the Farmington County District
Court, seeking a modification of his divorce de-
cree, on the ground that Diana was living with
Kimberly Ellis. According to Amado’s petition,
Diana and Kimberly had been living together in
a sexual relationship since September 19,
1997. Diane failed to file a timely response to
the petition, so the court had to treat Amado’s
allegations as being true.

District Judge Jon Memmott found that the
Utah courts have construed this statute as re-
quiring two factual findings: that the ex-spouse
is sharing a residence with another person, and
that the ex-spouse and the other person have
“sexual contact evidencing a conjugal associa-
tion.” According to Judge Memmott, a “conju-
gal association” means a relationship similar to
a marriage. Because Utah does not allow
same-sex marriages, Memmott concluded that
same-sex cohabitation cannot qualify as a
“conjugal association.”

In his opinion, Memmott concluded that
“had these individuals been of the opposite sex,
their conduct would be viewed as ‘participating
in a relatively permanent sexual relationship
akin to that generally existing between husband
and wife.” However, there are substantial legal
differences between a man and a woman having
common residency and ‘sexual conduct evi-
dencing a conjugal association’ and a ‘same
sex’ common residence and ‘sexual conduct
evidencing a conjugal association.””” Based on
that conclusion, Memmott denied Amado’s pe-
tition.

On appeal, Presiding Justice Jackson wrote
that Memmott had misconstrued the statute.
Jackson pointed out that the statute used the
term “with another person,” and so clearly did
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not require that the cohabitant be of the oppo-
site sex. “The plain language of the statute re-
quires only that the alimony payee cohabit
‘with another person,” and contains no requrie-
ment that the other person be a member of the
opposite sex,” wrote Jackson. Thus, Amado’s
uncontradicted petition met both requirements
of the statute, and the court of appeals reversed
the trial court’s decision and sent the case back
down to the trial court for appropriate follow-up
to this opinion.

The ruling demonstrates the hypocrisy of the
law on same-sex partners. While Utah refuses
to give any legal recognition to same-sex part-
ners when such recognition would prove useful
to them, it does recognize them when the result
would be to deprive them of an on-going bene-
fit. Of course, one might alternatively look at
this ruling as a foot in the door toward the be-
ginning of legal recognition of same-sex part-
ners in Utah. Is the glass a little bit full or
mainly empty? A.S.L.

California Appeals Court Rejects Former Pariner’s
Claims of Undue Influence

In Hover v. Chapman, 2002 WL 31458296
(Cal.App. 4 Dist., Nov. 5), the California Court
of Appeal affirmed a trial court decision that the
former life partner of a deceased life insurance
policy holder had not made a sufficient showing
that the sister of the deceased had unduly influ-
enced the deceased to name her the beneficiary
of the insurance policy instead of the former life
partner.

Mark Alsaker, the decedent, lived with Timo-
thy Hover for five years until the two argued in
September 6, 2000. Hover threw Alsaker, who
was terminally ill with cancer, out of his house.
Alsaker went directly to his bank, where he re-
moved Hover’s name from his bank account,
and then named his sister, Sandra Chapman, as
his designee on his health care proxy. In early
October, Alsaker named Chapman as the bene-
ficiary on his life insurance policy. Alsaker
spent the last six weeks of his life in his sister’s
house, and died a week after changing the
beneficiary designation. The trial court found
that Hover made no showing of undue influ-
ence, as not even Hover’s own witness pre-
sented any testimony to support his claim. On
the record presented, the appellate court af-
firmed. Steven Kolodny

Nebraska Federal Courts Rejects Sexual
Orientation Discrimination Claim Against
Community College

U.S. District Judge Joseph E Bataillon granted
summary judgment to the public employer on a
claim by a gay employee that he had been sub-
jected to harassment and denial of promotion
due to his sexual orientation. Cracolice v. Metro-
politan Community College, 2002 WL

31548706 (D. Neb., Nov. 15, 2002). Finding
that the few factual issues as to which there
were disputes would not affect the outcome, the
judge concluded that the employer had done
what it could reasonably be expected to do in
combating the alleged harassment, and that the
plaintiff provided no factual allegations to sup-
port the claim that his sexual orientation had
anything to do with the failure to be promoted.

Gregory Cracolice was hired on July 1, 1999,
to be an Academic Advisor at the Fort Omaha
campus of the community college, and to teach
courses at both Fort Omaha and the South
Omaha campuses. He alleged that when he was
hired he was told that he would be considered
for promotion to a coordinator position when
they those positions next opened up the follow-
ing summer. Cracolice alleged that he encoun-
tered no problems on the job until November
10, 1999, when he attended a staff meeting ti-
tled “Sexual Orientation in the Workplace,” at
which he and several other gay employees were
encouraged to “come out.” In a deposition,
Cracolice testified that he felt good about the
meeting and his ability to share personal infor-
mation in a safe environment. But he alleges
that shortly after the meeting he began to re-
ceive hate mail and harassing correspondence
through campus mail, Internet, voice mail, and
attached to the windshield of his car. Cracolice
complained to his immediate supervisor, who
expressed support for him and passed the infor-
mation up to higher level supervision. At vari-
ous times, the Executive Dean of Campus and
Student Services and the Director of Human
Resources got involved in dealing with Cracoli-
ce’s complaints. Since almost all of the inci-
dents involved unknown perpetrators, there
was not much they could do, although when
Cracolice identified one employee who was
making fun of him, that employee was called in
for a disciplinary lecture and a notice placed in
her personnel file. The administration also
hoped to improve the situation by publishing an
article titled “Coping with Change at Metro” in
the weekly in-house publication, and the secre-
taries in Cracolice’s office were allowed to re-
position their desks so they could observe any-
body who placed anything in Cracolice’s
campus mailbox. Nonetheless, the anonymous
harassment continued and Cracolice decided
to quit, giving notice on May 3, 2000, and in a
May 10 meeting with management informing
them that he would not be teaching his class at
the Fort Omaha campus. He was then informed
that he would not be considered for teaching fu-
ture classes at South Omabha, either.

Cracolice had applied for a promotion to a
coordinator position, and the decision to that
was pending while all this other business was
taking place. About a hundred people applied
for the three available coordinator positions.
While Cracolice was ranked in the top 15 ap-
plicants, he did not get the job. In his com-

plaint, he asserted that he had been promised
when he was hired that he would be promoted
when these jobs became available, but in his
brief to the court in opposition to the summary
Judgment motion he had modified this position
to being told that he would be considered for
such a promotion.

Based on this factual record, Judge Bataillon
determined that the college was entitled to
summary judgment. Cracolice was basing his
claim on substantive due process under the
constitution, not any announced non-
discrimination policy or statutory basis of pro-
tection. (The court noted that this was not a
same-sex harassment case brought under Title
VII; indeed, Cracolice did not know the gender
of his anonymous harassers, and the one person
he did identify was a woman.) As such, the
court found that Cracolice had a burden to al-
lege facts showing “conduct that shocks the
conscience” and “interferes with the rights im-
plicit in the concept of ordered liberty.” Meas-
ured against this standard, the court found that
his allegations fell far short.

Bataillon noted that “Metro took immediate
and numerous actions to provide a safe envi-
ronment for Cracolice” when he brought the al-
legations of harassment to the attention of
school officials. “Where a government entity
tries to eliminate discrimination but it is not to-
tally successful, the courts will not require a
disproportionate use of resources, particularly,
where not much more could have been done,
given the anonymity involved.” Bataillon found
no “egregious facts” on which a due process
claim could be based. He also foun