
6th CIRCUIT RULES DENIAL OF TENURE DID NOT VIOLATE CONSTITUTIONNovember 2004

The U.S. Court of Appeals, 6th Circuit, ruled
that a school district did not violate a lesbian
teacher’s constitutional rights when it denied
her tenure after learning that she had an inti-
mate relationship with a recently graduated
former student. Flaskamp v. Dearborn Public
Schools, 2004 WL 2256028 (Oct. 5, 2004).
Finding that any burden on her rights of inti-
mate association and privacy was minimal, the
court affirmed the district court’s dismissal of
the teacher’s due process claims. Circuit Judge
Jeffrey Sutton wrote for the unanimous panel.

Laura Flaskamp began teaching high school
physical education in the Dearborn, Michigan,
Public Schools in 1997. According to state law,
teachers are on probation for four years before
they are eligible for tenure. In the spring of
2000, Flaskamp met Jane Doe, a 17–year old
senior who was enrolled in her leadership class,
which gave students an opportunity to assist
physical education instructors in teaching their
classes. Doe registered to serve as Flaskamp’s
assistant.

As the semester proceeded, Flaskamp and
Doe began communicating outside of the class-
room by e-mail and instant messaging. They
sent each other cards and gifts for their respec-
tive birthdays and other occasions, and Flas-
kamp sent Doe a card and gift for her gradua-
tion. At one point, Doe’s mother apparently saw
an e-mail sent by Flaskamp that included an
“inappropriate joke” filled with sexual innuen-
dos. She immediately wrote to Flaskamp, ex-
plaining that the joke was offensive and de-
manding an apology, which she received.

The record contains a chronology of the de-
velopment of Flaskamp’s and Doe’s relation-
ship. At one point during the semester, Flas-
kamp revealed to Doe that she was gay, and
asked Doe whether she was gay as well. Doe
said that she did not know. In June 2000, Flas-
kamp attended Doe’s graduation party. That
same day, Doe sent Flaskamp a letter express-
ing her affection.

Doe enrolled at nearby Eastern Michigan
University, but would regularly come back to
the high school to visit Flaskamp. They also
continued to talk often by phone, e-mail and in-
stant messaging. Doe’s mother soon figured out

that her daughter’s friendship with Flaskamp
went beyond the e-mail she had discovered.
She sent an e-mail to Flaskamp warning her to
stay away from her daughter and threatening
her with a civil suit if she did not comply. She
also told Flaskamp that she intended to tell the
school about her relationship with Doe, which
she believed had started prior to Doe’s gradua-
tion.

After receiving this message, Flaskamp con-
tacted her principal, Paul Smith, about Doe’s
mother’s concerns. Flaskamp explained that
she had mistakenly sent the “inappropriate”
joke to her entire address book. She also told
Smith that Doe’s mother accused her of being in
an inappropriate relationship with her daugh-
ter, but Flaskamp denied the accusation, insist-
ing that it was merely a student-teacher rela-
tionship. Smith accepted Flaskamp’s
explanation.

In March 2001, as Flaskamp’s four year pro-
bation was about to come to an end, Smith rec-
ommended to the school district board that
Flaskamp receive tenure. That same day, how-
ever, Doe’s mother called to arrange a meeting
with Smith. Four days later, Doe’s mother ex-
plained that Flaskamp’s message had been di-
rected to her daughter, and not a larger group.
Doe’s mother also recounted how Flaskamp
and Doe regularly communicated by e-mail
and how Flaskamp had sent Doe over a dozen
greeting cards. Doe’s mother insisted that Flas-
kamp was “chasing after her daughter” and
that the relationship had begun prior to Doe’s
graduation.

Smith met with Flaskamp later that day, at
which point Flaskamp continued to deny the
existence of any inappropriate relationship.
Flaskamp also met with the president of the
teachers’ union, the head of human resources
and again with the principal. Smith impressed
upon her the seriousness of the accusations and
instructed her to sever any ties with Doe, which
Flaskamp agreed to do.

The following week, Flaskamp encountered
Doe’s brother, who was still a student at the high
school where Flaskamp worked. When she in-
quired after Doe, he “exploded” and threat-
ened Flaskamp. She reported the incident to

Smith, who scheduled another meeting with
Doe’s mother shortly thereafter. At this meet-
ing, Doe’s mother accused Flaskamp of insti-
gating the confrontation with her son and reiter-
ated her charge about Flaskamp’s relationship
with her daughter. Doe’s mother also told the
principal about a recent instant message ex-
change where Flaskamp and her daughter
talked about showering together and sharing a
bed, and wrapped up with “love you very
much.”

After hearing this, Smith became convinced
that Flaskamp had not been truthful about the
nature of her relationship with Doe, and sus-
pended her with pay. Soon thereafter, Smith
also revised his tenure recommendation. He
rated Flaskamp’s performance as unsatisfac-
tory and recommended that the board deny her
tenure because she had not been truthful about
her interactions with Doe. In April 2001, the
board unanimously agreed to deny Flaskamp
tenure.

Flaskamp brought a 42 USC sec. 1983 action
in June 2001, alleging that the school board
and its members had violated her constitution
right to intimate association, her right to pri-
vacy and her right to be free of arbitrary state
action. The district court rejected all of these
claims on summary judgment. The court ruled
that the right of intimate association did not
protect relationships between “close friends,
even one[s] with a sexual component.” With re-
spect to her privacy claim, the court dismissed
this count on the grounds of qualified immunity,
finding that the contours of any such privacy
right were not clearly established. Moreover,
the court found no policy or practice so as to
warrant section 1983 liability against the mu-
nicipality. Finally, the district court found that
the board’s decision was not arbitrary, and em-
phasized that Smith’s recommendation was
reasonable and it was also reasonable for the
board to rely upon it.

On appeal, pursuant to the Supreme Court’s
instruction in Saucier v. Katz regarding the
proper analysis for qualified immunity claims,
Judge Sutton turned to the question of whether
any constitutional right that had allegedly been
violated was “sufficiently clear that a reason-
able official would understand that what he is
doing violates that right.” Before commencing
this analysis, however, the court emphasized,
first, that the plaintiff’s sexual orientation was
not relevant to the outcome of this dispute, and
second, that a school district may prevent
teachers from having intimate relationships
with students, even those who have already
turned eighteen.
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As for Flaskamp’s intimate association
claim, Sutton did not adopt the district court’s
reasoning that the kind of relationship at issue
in this case would never be protected by the
Constitution. Instead, the court noted that, un-
der Lawrence v. Texas, intimate relationships
are protected by the substantive component of
the Due Process Clause. Nevertheless, the
court insisted that only government action that
has a “direct and substantial influence” on the
ability of individuals to form intimate associa-
tions are subject to heightened scrutiny. There
is a “direct and substantial influence” on the
right “only where a large portion of those af-
fected by the rule are absolutely or largely pre-
vented” from exercising that right “with a large
portion of the otherwise eligible population,”
according to Sutton. Comparing the district’s
actions in this case to anti-nepotism policies
and policies prohibiting dating within the
chain-of-command of a police or fire depart-
ment, the court found that Flaskamp could not
demonstrate such a burden.

Flaskamp retained the right to form intimate
relationships with a broad range of individuals,
said the court. Furthermore, the court insisted
that a formal policy (not present in this case)
preventing teachers from dating students for
one year after graduation not only would leave a
large cross-section of the population available
for dating but also would ensure that high
school seniors were not viewed as prospective
dating prospects as soon as they graduated.
Such prophylactic action by the district was
completely appropriate, in the court’s view.

The court also found that the board’s deci-
sion was otherwise completely rational on the
ground that Flaskamp had not been truthful in
responding to his inquiries about the nature of
her relationship with Doe. In addition, the
board could have reasonably concluded, con-
trary to Flaskamp’s representations, that their
relationship did, in fact, begin prior to Doe’s
graduation. “The type of intimate association
for which Flaskamp seeks constitutional pro-
tection,” the court observed, “does not gener-
ally spring into existence at one point in time; it
develops over a period of time.” For this reason,
the court ruled, it would not have been irra-
tional for the board to conclude that Flaskamp’s
relationship had actually begun to form while
Doe was still a student. Relying on this analy-
sis, the court also rejected Flaskamp’s claim
that the state had denied her right to substan-
tive due process by acting irrationally and arbi-
trarily.

As for Flaskamp’s privacy claim, Sutton
noted the two different kinds of privacy at stake.
First, there is the autonomy-based right to pri-
vacy. Second, there is a right to control the dis-
semination of sensitive information about one’s
self. The first principle, the court explained,
“protects an individual’s freedom in making
highly personal choices about one’s relation-
ships and family.” As for the first version of pri-
vacy, the court found any such claim to be in-
distinguishable from the right of intimate
association, and dismissed it based on the
analysis described above.

As for Flaskamp’s “informational privacy”
claim, Sutton first examined whether her inter-
ests implicate a fundamental, or equally impor-
tant, right, and then to balance that right
against the government’s need for the informa-
tion. Rather than addressing the first prong,
with respect to whether the case implicated a
fundamental right, the court ruled that the
board handled any private information about
Flaskamp’s affairs (so to speak) with sufficient
discretion to avoid any liability on this count.
First of all, the court found that any initial intru-
sion on Flaskamp’s informational privacy was
minimal because the principal’s request for
disclosure was “quite limited.” Moreover, Sut-
ton stated that the principal and the board had
an important reason for requesting the informa-
tion in the first place — namely, enforcing its
prohibition against teachers dating students.
The court dismissed Flaskamp’s attempt to dis-
tinguish between questions regarding the na-
ture of the relationship while Doe was still a
student from those regarding the relationship
after her graduation. Noting that “information
about a current relationship may well cast light
on the nature of the relationship nine months
earlier, the question was a legitimate one,” in
the court’s view.

One can only be encouraged by the Sixth Cir-
cuit panel’s nonchalance with respect to the
fact that the alleged relationship at the heart of
this case was a same-sex, rather than a hetero-
sexual, one. Furthermore, the court’s unwilling-
ness to relegate a dating relationship automati-
cally beyond the constitutional pale
demonstrates just how much LawrenceD may
have reinvigorated constitutional due process
jurisprudence. Sharon McGowan
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Billy Graham Association Exempt from
Minnesota Gay Rights Law

In Thorson v. Billy Graham Evangelistic Asso-
ciation, 2004 WL 2340158 (Oct. 19, 2004),
the Minnesota Court of Appeals affirmed the
district court’s decision to grant summary judg-
ment to Billy Graham Evangelistic Association
(BGEA) against a sexual orientation discrimi-
nation claim brought by a discharged 30–year
employee, on grounds of religious exemption
from the state’s anti-discrimination law. BGEA
is a non-profit religious association that pro-
motes Christianity through a combination of
live events, productions for film and television,
and publication of books, pamphlets, and
magazines. Its employees are required to pro-
fess Christianity and participate in devotional
activities. Sarah Thorson, who had worked in
BGEA’s mailroom and related services since
1971, brought suit under the Minnesota Hu-
man Rights Acts (MHRA) after the ministry
dismissed her for being a lesbian. She alleged

that the ministry violated two provisions of the
Act, sec. 363A(2), barring discharge of employ-
ees because of their sexual orientation, and (4),
barring employers from requesting that em-
ployees furnish information as to their sexual
orientation. The dismissal came about after
Thorson was seen kissing another woman in the
parking lot by two other employees in February
2002. At a meeting on February 21, 2002, two
supervisors confronted Thorson with the alle-
gations. Thorson admitted that she was a les-
bian. One of her supervisors advised that, un-
less Thorson reconsidered her “lifestyle,” she
would be terminated. Thorson wrote a letter as-
serting that her sexual orientation did not affect
her employment and requested that she be al-
lowed to continue working for BGEA, but
BGEA did not respond. BGEA subsequently
determined that Thorson’s sexual orientation
was inconsistent with BGEA’s mission and ter-
minated her employment on June 24, 2002.
BGEA contended that it was exempt from the
sexual orientation provisions of the MHRA, cit-

ing a provision on religious exemption. The dis-
trict court entered summary judgment in favor
of BGEA and Thorson appealed. The MHRA
does not generally apply to religious associa-
tions, but a religious association’s “secular
business activities” are non-exempt. In its
opinion, the court of appeals focused on
whether Thorson’s particular job was exempt
from the MHRA’s prohibition against discrimi-
nation in employment based on sexual orienta-
tion. Thorson had argued that as a mailroom
employee, she was engaged solely in secular
business activities that served no religious
function, and thus the exemption should not ap-
ply. BGEA countered that the activity should be
viewed in the context of the employer’s purpose
and mission as a whole to determine whether
the business activity was secular or religious.
After examining the legislative history, the
court of appeals determined that BGEA was
correct in its argument and that secular busi-
ness activities were intended to relate to out-
side business activities of a religious associa-
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tion. The court held that because BGEA’s
business activities were exclusively related to
its evangelical ministry, they were not secular
business activities unrelated to the religious
and educational purposes for which BGEA is
organized and accordingly, BGEA was exempt
from the provisions of the MHRA. Leo Wong

Georgia Supreme Court Strikes Hate Crime Law

Georgia’s Supreme Court unanimously ruled on
October 25 in Botts v. The State, 2004 WL
2378432, that the state’s law authorizing en-
hanced prison sentences for defendants con-
victed of “hate crimes,” OCGA sec. 17–10–17,
was unconstitutionally vague. Unlike the hate
crimes laws in virtually all the other states,
Georgia’s law did not specifically identify
groups to be protected under the law, instead
adopting a more general sentence enhance-
ment for crimes found to be motivated by bias or
prejudice.

The Georgia law was the result of a legisla-
tive compromise several years ago. Proponents
of a hate crime law wanted it to cover the usual
categories, including sexual orientation. Oppo-
nents of the law vehemently objected to the in-
clusion of sexual orientation. The compromise
was to omit specific categories, and instead
state that criminal sentences would be en-
hanced if the jury (or, in a non-jury trial, the
judge) found beyond a reasonable doubt “that
the defendant intentionally selected any victim
or any property of the victim as the object of the
offense because of bias or prejudice.”

In the case before the court, Christopher
Botts and Angela Prisciotta were indicted on
aggravated assault charges in a case with racial
overtones. After they pled guilty, there was a
sentencing hearing before a judge, who con-
cluded that the attacks expressed race bias and
imposed an additional two years of prison time
on top of the sentences for assault. In appealing
the extra sentence, the defendants claimed that
the statute violated the First, Fifth, Eight and
Fourteenth Amendments of the U.S. Constitu-
tion, as well as corresponding sections of the
state constitution.

Writing for the court, Justice Carol Hunstein
found that it would be constitutional to enhance
prison sentences based on bias-motivated con-
duct, but that the legislature had to spell things
out in more detail so that “persons of ordinary
intelligence” would know what the law cov-
ered. The state argued that the underlying as-
sault statute was specific enough so that the de-
fendants knew that what they were doing was
unlawful, and that such specificity was not nec-
essary for sentence enhancement purposes, but
the court disagreed.

Hunstein wrote that the statute “impermissi-
bly delegates basic policy matters to police-
men, judges, and juries for resolution on an ad
hoc and subjective basis, with the attendant

dangers of arbitrary and discriminatory appli-
cations.” As an example, Hunstein noted that if
“a rabid sports fan” threatened somebody for
wearing a competing team’s baseball cap, the
prosecutor could theoretically charge them
with a hate crime under this statute. (So? That’s
an objection?)

At the time it was passed, disappointed gay
rights leaders in Georgia who had hoped for the
inclusion of “sexual orientation” and fell just a
few votes short, accepted the law as a compro-
mise. Harry Knox, former director of Georgia
Equality, a gay political group, told the New
York Times (Oct. 26), “It was the best that could
be accomplished at the time. We tried to get
more from the Legislature but couldn’t.”

State Senator Vincent D. Fort, one of sponsors
of the legislation, claimed the decision was a
partial victory, in that the court did not question
the authority of the legislature to pass a hate
crimes law, and vowed that a new bill with suffi-
cient specificity would be introduced in the leg-
islature. Whether it would cover “sexual orien-
tation” was anybody’s guess, in light of the
difficulties encountered on the prior go-around.
A.S.L.

Reconsideration of Shared Custody Petition
Ordered by Ohio Appeals Court

A unanimous panel of Ohio’s 12th District
Court of Appeals ruled on the appeal in In re
J.D.M., 2004–Ohio–5409 (October 11, 2004),
that the Warren County Juvenile Court must re-
consider a petition from a lesbian couple for a
shared custody arrangement. The Juvenile
Court had twice rejected petitions from Jennifer
and Cheryl McKettrick, based on its unsup-
ported conclusion that it would not be in the
best interest of their child for both mothers to
share legal custody. Lambda Legal’s Heather
Sawyer was lead counsel for the McKettricks on
their appeal.

The case involves an unusual set of facts. Ac-
cording to Judge James E. Walsh’s opinion, the
petition alleges that “Cheryl donated an ovum
which was fertilized and implanted in Jennifer.
Jennifer gave birth to J.D.M. on March 16,
2001.” By complying with Ohio’s statute gov-
erning donor insemination, Jennifer and Cheryl
assured that J.D.M. would have no legal father.
Since J.D.M. was born, the two women, who
have been domestic partners since June 1998,
have raised him together. According to a clini-
cal psychologist appointed by the Juvenile
Court, “J.D.M. appears in all respects to be
happy, loved and well-cared for, and both par-
ties are fit parents.”

The women jointly petitioned the Juvenile
Court to approve their shared custody agree-
ment, but that court dismissed their petition af-
ter a hearing, stating that the court could not see
that the agreement provided any present bene-
fit to J.D.M. and that it was so general in terms

that it was unclear what effect it would have in
case the women separated. The juvenile court
judge seemed most concerned that under the
agreement J.D.M.’s legal mother would be re-
linquishing her exclusive right to exercise her
discretion to determine what would be in
J.D.M.’s best interest. Interestingly, the Juve-
nile Court made no determination whether
J.D.M.’s legal mother was Jennifer, the birth
mother, or Cheryl, who produced the ovum and
is thus J.D.M.’s genetic mother.

Undeterred, the women had their agreement
redrafted to take account of the court’s con-
cerns by including much more detail, but the
judge rejected it a second time, once against as-
serting that so long as the women were living to-
gether with J.D.M., the court could see no pur-
pose for the shared custody agreement, and was
leery about letting the birth mother limit her fu-
ture discretion to make decisions in J.D.M.’s
best interest. Further, the court asserted that the
women could achieve their intended result by
executing powers of attorney, wills, and written
releases.

The women appealed and found a more re-
ceptive ear at the court of appeal. Part of the
problem was that the Juvenile Court judge, per-
haps reflecting normal routine in that court,
considered shared custody agreements to be
what a court approves when a couple is break-
ing up but is going to continue sharing legal
custody of the children. Thus, when there was
no controversy between the parents, who were
continuing to live together with the child, the
court saw no need for a shared custody agree-
ment.

But, observed Judge Walsh, this view was in-
consistent with a 2002 decision in another les-
bian couple parenting case, In re Bonfield, 97
Ohio St. 3d 387, 2004–Ohio–6660, in which
the Ohio Supreme Court seemed to approve the
idea of shared custody, if it was determined to
be in the child’s best interest. Concluding that
current Ohio law does not require a controversy
between the parents as a prerequisite for a
shared custody order, the court concluded that
the Juvenile Court judge was in error on this
point.

On the issue of best interest of the child,
Judge Walsh found that the Juvenile Court had
failed to follow the course prescribed by the
Ohio Supreme Court in Bonfield by failing to
determine who was the legal mother and then to
determine whether it was in the child’s best in-
terest for the other parent to have a legal rela-
tionship with the child. “It is axiomatic that a
natural parent has a paramount right to the cus-
tody of his or her children,70 wrote Walsh, but
“natural parents may voluntarily relinquish
custody to a third party. However, a non-parent
has no such rights to relinquish.” Thus, in order
to go forward with this process, a determination
must be made whether the birth mother or the
ovum donor should be considered the legal par-
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ent. The court of appeals gave no clue as to its
thinking on this question.

Turning to the best interest analysis, Walsh
disputed the approach taken by the Juvenile
Court judge, enumerating ways that J.D.M.
would be benefitted by having two legal par-
ents. “J.D.M. benefits from having two caregiv-
ers, legally responsible for his welfare,” wrote
Walsh. “Both will have the ability to make
medical decisions on his behalf and be able to
interact with teachers and school administra-
tors without executing additional documents.”
Furthermore, the psychologist had given Cheryl
and Jennifer high marks as parents, “commit-
ted to J.D.M.’s well being,” evidence that Walsh
found had been “in large part overlooked by the
trial court.”

The case was returned to the Juvenile Court
with instructions first to determine the legal
mother and then to evaluate whether a shared
custody agreement between the legal mother
and the other mother was in J.D.M.’s best inter-
est, taking account of all relevant factors. In a
final section of the opinion, Walsh found that
the Juvenile Court had not purported to dismiss
the petition on constitutional grounds, and so
rejected the argument on appeal that constitu-
tional rights had been violated in this case.
A.S.L.

Rockland County (N.Y.) Judge Rejects Marriage
Claim

Rockland County Supreme Court Acting Jus-
tice Alfred J. Weiner issued a ruling on October
18 in Shields v. Madigan, 2004 WL 2364897
(also published in NY Law Journal on Oct. 26),
rejecting a petition by ten same-sex couples
from the town of Orangetown seeking marriage
licenses. Differing from two earlier rulings by
local Justice Court judges in New Paltz, who
had found New York’s denial of same-sex mar-
riage unconstitutional in the course of dismiss-
ing criminal charges against New Paltz’s mayor
and two ministers who performed weddings for
same-sex couples who did not have validly-
issued licenses, Weiner found that the state has
a “valid purpose of preserving the historic in-
stitution of marriage as a union of man and
woman, which, in turn, uniquely fosters pro-
creation.” (Weiner’s decision failed to mention
the two Justice Court rulings and, for that mat-
ter, failed to mention plenty of other relevant
material, as discussed below.)

The plaintiff group is led by Nyack’s mayor,
John Shields, who was turned down when he
and his partner applied in March 2004 to the
Orangetown Town Clerk for a marriage license,
and is represented by Norman Siegel, who was
the longtime executive director of the New York
Civil Liberties Union and is now in private
practice.

According to Justice Wiener’s opinion, the
Town Clerk had received a written advisory

from the state Department of Health, based on
an informal opinion letter that was issued late
in February by the office of Attorney General
Spitzer, taking the position that licenses may
not be issued to same-sex couples, and warning
that issuing such a license could be treated as a
misdemeanor under the Penal Law.

The petitioners in this case argued that the
gender-neutral definition of marriage con-
tained in New York’s marriage law, Sections 10
and 15, means that the clerk should be ordered
to issue them licenses, and argued alternatively
that if the current law does not allow for such li-
censes, then it violates the state constitution.
Justice Wiener rejected both arguments.

Focusing first on the issue of interpreting the
state marriage law, he noted that although the
definition of marriage contained in the law
makes no references to gender, many other pro-
visions of the law do, including a provision stat-
ing that a marriage is to be “solemnized by each
person declaring ‘that they take each other as
husband and wife’(DRL Sec. 12), and that the
clerk obtain information from the ‘bride’ and
‘groom’ during the application process (DRL
Sec. 15[1][a].” Wiener also noted that other
provisions of the law dealing with annulments,
divorces, and separations of married couples
all contain references to husbands and wives.

Perhaps more central to his decision, how-
ever, was the daunting body of prior New York
court decisions, including Matter of Cooper v.
Kelly 187 App. Div. 2d 128 (2nd Dept. 1993), a
decision that would be a binding precedent for
any Rockland County trial judge, ruling that the
marriage law does not allow same-sex couples
to receive licenses or be married. The prior rul-
ings, in addition to noting the many references
to husbands and wives in the state’s marriage
law, also adopted the view that statutory lan-
guage must be interpreted in line with the in-
tention of the legislature that passed the statute,
and there is no indication that the New York
State legislature ever intended to authorize
same-sex marriages.

Turning to the constitutional issue, Wiener
wrote his opinion as if the major developments
in gay law since 1996, when the Supreme Court
decided in Romer v. Evans that anti-gay dis-
crimination violates the federal equal protec-
tion clause, had not occurred. Perhaps even
more to the point, Wiener failed to discuss the
significant rulings of the past year and a half,
starting with the expansive “libertyø holding by
the U.S. Supreme Court in Lawrence v. Texas
and proceeding through the historic same-sex
marriage ruling by the Massachusetts Supreme
Judicial Court in Goodridge, and important
subsequent same-sex marriage rulings from
trial judges in Oregon and Washington state, all
applying state constitutional provisions similar
in scope to constitutional provisions in New
York. The only reference to Lawrence is to Jus-
tice Sandra Day O’Connor’s statement, in her

concurring opinion, that the states might have a
legitimate interest in “preserving the tradi-
tional institution of marriage.” O’Connor’s
statement is not part of the binding majority rul-
ing in the case.

Although Wiener was considering a chal-
lenge raised under the New York constitution,
these decisions from other jurisdictions are im-
portant because they discuss and reject the
very same arguments that Wiener accepted
from the state in this case, especially the spuri-
ous argument about linking marriage and pro-
creation. While Wiener cited some U.S. Su-
preme Court decisions to support that point, at
least by inference, he failed to cite an important
Supreme Court decision cutting the other way,
Turner v. Safley, in which the Court struck down
a regulation against state prisoners getting mar-
ried, rejecting the state’s argument that since it
did not provide conjugal visits for prisoners,
such a marriage would be meaningless because
it could not be sexually consummated and pro-
duce offspring. In that opinion, the Supreme
Court decisively rejected the argument that
marriage is only or principally about procrea-
tion.

After following state precedent binding in the
2nd Department that anti-gay discrimination is
subject to the minimal “rational basis” test, un-
der which just about any non-discriminatory
justification can serve to reject a constitutional
challenge to a law, Weiner asserted, with no
reasoning or discussion, that preserving “the
historic institution of marriage as a union of
man and woman” is a “valid public purpose.”
Weiner made no attempt in his opinion to ex-
plain why this is a valid purpose, when exam-
ined in the light of the gross inequalities that
exclusion from marriage works on same-sex
couples, which are detailed at great length in
the recent marriage opinions that he failed to
cite from other jurisdictions.

In other words, this reads like a “know-
nothing” opinion, and there has been specula-
tion in the press that this is all about Acting Jus-
tice Weiner’s hope to win election to a Rock-
land Court Supreme Court seat by not issuing a
controversial opinion. Such speculation may be
unfair, however, since Weiner’s ruling is con-
strained by the 2nd Department precedent.
Trial courts may not reverse decisions by the
courts to which their decisions are appealable;
only an appellate court can reconsider existing
precedents in our legal system. On the other
hand, Weiner could have noted the disparity
between that appellate precedent, which dates
from 1993, and more recent developments (in-
cluding both U.S. Supreme Court decisions
mentioned above).

The matter will be appealed to the 2nd De-
partment, which is already considering an ap-
peal in Langan v. St. Vincent’s Hospital, in
which a trial judge in Nassau County, John
Dunne, had ruled that the surviving partner
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from a Vermont Civil Union could bring a
wrongful death action for his loss stemming
from alleged medical malpractice by the hospi-
tal in the treatment of his partner. Under New
York law, such lawsuits can only be brought by
a surviving legal spouse. A.S.L.

Arkansas Supreme Court Rejects Pre-Vote
Challenge to Marriage Amendment

The Arkansas Supreme Court denied a petition
to remove from the Nov. 2 ballot an initiative
that would add to the Arkansas Constitution an
amendment banning same-sex marriage, and
barring recognition of legal status for unmar-
ried persons that is “substantially similar” to
that granted married persons. May v. Daniels,
2004 WL 2250882 (Oct. 7, 2004). The amend-
ment recognizes as valid out-of-state common-
law marriages, if the Legislature recognizes
them.

The challenge, brought by one straight mar-
ried couple (Ronald and Susan May) and one
gay man (Gayle Bradford) whose partner had
recently died, focused on whether the “Popular
Name” and the “Title” that would appear on
the ballot sufficiently described the content
and effects of the amendment. They alleged
that Arkansas voters would not know what they
are voting for because these two items are insuf-
ficiently informative.

The Popular Name appearing on the ballot
was “AN AMENDMENT CONCERNING
MARRIAGE.”

The Title appearing on the ballot was: “A
proposed amendment to the Arkansas Consti-
tution providing that marriage consists only of
the union of one man and one woman; that legal
status for unmarried persons which is identical
or substantially similar to marital status shall
not be valid or recognized in Arkansas, except
that the legislature may recognize a common
law marriage from another state between a man
and a woman; and that the legislature has the
power to determine the capacity of persons to
marry, subject to this amendment, and the legal
rights, obligations, privileges, and immunities
of marriage.”

The complete text of the amendment, which
did not appear on the ballot, is:

“SECTION 1: Marriage: Marriage consists
only of the union of one man and one woman.

“SECTION 2: Marital Status: Legal status
for unmarried persons which is identical or
substantially similar to marital status shall not
be valid or recognized in Arkansas, except that
the Legislature may recognize a common law
marriage from another state between a man and
a woman.

“SECTION 3: Capacity, rights, obligations,
privileges, and immunities: The Legislature has
the power to determine the capacity of persons
to marry, subject to this amendment, and the le-

gal rights, obligations, privileges, and immuni-
ties of marriage.”

The petitioners alleged that “AN AMEND-
MENT CONCERNING MARRIAGE,” the
Popular Name, was inaccurate because the
amendment also concerned the rights of the un-
married, hence, it does not merely concern
marriage. The majority dismissed this argu-
ment, stating that the Popular Name “clearly
and concisely identifies the measure to the vot-
ers. It is intelligible, honest, and impartial and
does not contain inflammatory language, politi-
cal catchwords, or partisan coloring.” The court
compared “An Amendment Concerning Mar-
riage” with “The Unborn Child Amendment,”
which was disallowed because it used partisan
language, and did not in any way inform voters
that its purpose was to bar state funding of abor-
tions. The court further pointed out that each of
the three sections concerns marriage, hence,
the Popular Name is properly descriptive of the
content of the amendment.

The petitioners next challenged the Title,
stating that its language was vague and mis-
leading; it failed to disclose the effect of the
amendment on laws giving equal protection to
both unmarried and married persons, it failed
to disclose that it curtails the privileges of those
in legal relationships other than marriage, and
it failed to disclose the amendment’s effect on
existing common-law marriages.

The petitioners claim that the Title used
“marital status” as a synonym for marriage,
which it is not. “Marital status” includes the
status of being married as well as the status of
being unmarried. Therefore, “identical … to
marital status” could mean “identical to the
state of being married” or “identical to the state
of being unmarried.” It is ambiguous terminol-
ogy.

The court found this argument unpersuasive
(“the fact that a term is capable of more than
one possible meaning does not render the term
meaningless”) in the context of the wording of
the amendment, and found that the petitioners
did not meet their burden of proof of ambiguity.

The unstated effect of the amendment on un-
married persons was the petitioners’ next argu-
ment. The Title did not reveal that certain bene-
fits and protections granted by the state of
Arkansas are guaranteed to unmarried persons
to the same extent as unmarried persons. Spe-
cifically, unmarried persons are protected
against discrimination, and homestead rights
are granted to those who are “married or the
head of a family,” the latter condition without
regard to marriage. The court’s majority found
this argument to be based on mere speculation,
that the amendment does not necessarily apply
to these situations, and that informing the vot-
ers of every possible contingency is not a re-
quirement for the title of a ballot initiative. The
argument was rejected.

The petitioners further asserted that the Title
ought to state outright that the purpose of the
amendment is to prohibit civil unions and do-
mestic partnerships. The court’s majority dis-
agreed. First, they contended, there is no legal
definition in Arkansas of either of these terms;
second, it cannot be said the amendment would
have this effect: if a civil union or domestic
partnership is not “identical or substantially
similar to marital status,” it would have no ef-
fect on such arrangements at all. This argument
was also rejected.

Last, the petitioners claimed that the Title
was misleading as to the amendment’s effect on
existing common-law marriages. They base this
on the statement in Section 3 that the Legisla-
ture “may” recognize such unions. The Title
may lead voters to believe that currently recog-
nized common-law marriages are invalid un-
less the Legislature takes some action, which it
may do, but is not required to do. The majority
agreed that this section may signal a change in
the current law, but held that a ballot title was
not insufficient merely because it failed to dis-
close the current state of the law. The final argu-
ment of the petitioners, therefore, was rejected,
and the constitutional amendment would be on
the ballot.

Two justices wrote separate dissenting opin-
ions. Justice Ray Thornton agreed with the pe-
titioners that the Popular Name did not de-
scribe the amendment. Justice Thronton
suggested, “An Amendment Concerning Mar-
riage and Prohibiting Unmarried Persons from
Having Substantially Similar Rights.” He also
felt that tax effects on unmarried people were
not properly described by the Title, and that the
equal protection granted unmarried persons
would also surreptitiously be affected.

Justice Jim Hannah stated that the Popular
Name was misleading, that the term “legal
status for unmarried persons” is ambiguous,
and that the term “marital status” is not, as
stated by the majority, clarified by its context.
“Neither the popular name nor the ballot title
meet the statutory requirements. They are
one-sided, and only present a partial descrip-
tion of the proposed change to the Constitu-
tion.” Both dissenters would have granted the
petition. Alan J. Jacobs

Georgia Supreme Court Finds No Jurisdiction for
Pre-Ballot Challenge to Marriage Amendment

A sharply-divided Georgia Supreme Court
ruled on October 26 in O’Kelley v. Cox, No.
S05A0236, that the state courts did not have ju-
risdiction to decide prior to the November 2
election whether a proposed anti-marriage
amendment to the state constitution must be
blocked from the ballot for violating the Single
Subject rule. A majority of the court joined an
opinion by Justice George H. Carley. Justice
Carol W. Hunstein, writing a separate opinion
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for herself, disagreed with the majority about
the court’s jurisdiction, but concluded that the
lawsuit was filed too late for an appropriate ju-
dicial determination prior to the election. Fi-
nally, Justice Leah Ward Sears wrote a sharp
dissenting opinion, joined by Justice Robert
Benham.

The Georgia amendment is one of the more
complicated ones slated for the ballot. It states:
“Recognition of marriage. (a) This state shall
recognize as marriage only the union of man
and woman. Marriages between persons of the
same sex are prohibited in this state. (b) No un-
ion between persons of the same sex shall be
recognized by this state as entitled to the bene-
fits of marriage. This state shall not give effect
to any public act, record, or judicial proceeding
of any other state or jurisdiction respecting a re-
lationship between persons of the same sex that
is treated as a marriage under the laws of such
other state or jurisdiction. The courts of this
state shall have no jurisdiction to grant a di-
vorce or separate maintenance with respect to
any such relationship or otherwise to consider
or rule on any of the parties’ respective rights
arising as a result of or in connection with such
relationship.”

The amendment as proposed appears to raise
several different policy questions. It would pro-
hibit same-sex marriages, apparently prohibit
other legal forms of recognition for same-sex
unions (although how far this would go is not
clear from the language of the proposed amend-
ment), make it impossible for same-sex couples
married or united elsewhere to get their unions
legally dissolved in Georgia, and deprive the
courts of any authority to rule on the rights peo-
ple might have as a result of being in a legally-
recognized same-sex relationship from another
jurisdiction.

Under the Georgia Constitution, proposed
amendments presented to the voters must re-
late to only one subject, to avoid putting voters
in the position of having to vote for something
they personally reject in order to get something
they want.

The amendment was approved by super-
majorities in the state legislature in March, but
the lawsuit challenging its validity under the
Single Subject rule was not filed until Septem-
ber 16 in Atlanta. The trial judge quickly
scheduled a hearing and ruled that the Georgia
courts do not have jurisdiction to hear any legal
challenge to a proposed amendment until it has
been voted upon by the electorate. According to
the trial judge, relying on a 1920 state supreme
court precedent, until the voters speak, the pro-
posal is like a bill introduced in the legislature,
and it would violate the separation of powers
between the branches of the state government
for the courts to start making rulings about the
constitutionality of bills that have not even
been finally approved.

A majority of the Supreme Court agreed with
the trial court. Justice Carley wrote that the
challengers of the amendment do not have a le-
gal right to be protected from participating in an
election where they will be considering a con-
stitutional amendment that would be subject to
constitutional attack immediately after it is ap-
proved by the voters. “They are entitled to cam-
paign against enactment of the proposed
amendment and, if they are unsuccessful in
that effort, they may bring a challenge to its
constitutionality on any arguably meritorious
basis.”

Carley was careful to avoid expressing any
view in the opinion for the court about whether
the proposed amendment would be vulnerable
to attack if it is approved by the voters.

By contrast, three members of the court
thought that the Georgia courts do have juris-
diction to consider whether a proposed amend-
ment violates the single subject rule, and keep
it off the ballot on that basis. In a dissenting
opinion for herself and Justice Robert Benham,
Presiding Justice Leah Ward Sears wrote at
length about how challenges under the single
subject rule were different, and required differ-
ent treatment, from challenges contending that
a proposed amendment was substantively un-
constitutional. This is not an issue of substan-
tive law, she wrote, but rather a problem of com-
pliance with a state constitutional mandate to
avoid confronting voters with the dilemma of
having to vote for what they dislike in order to
get what they like.

Justice Sears accused the court of failing “in
its duty to protect Georgia voters from coercion
and fraud,” and argued that the case should be
immediately sent back to the trial court for a
quick determination of whether the proposed
amendment violates the single subject rule.
She found the reliance on the old 1920 case in-
appropriate. In that case, the 1920 challengers
were attacking the substantive constitutionality
of the proposed amendment, which is not the
subject of the current lawsuit. The harm that the
state constitution sought to prevent was to pres-
ent voters with an inappropriate choice, and
this harm could not be remedied by filing a new
lawsuit after the vote in case the amendment
passed.

In a separate opinion, Justice Carol Hunstein
agreed with the main points of Sears’ argument,
but felt that the case was before the court too
late to do anything about it. Had the plaintiffs
filed suit shortly after the legislature approved
the measure, there would have been plenty of
time for the trial court to hear testimony, read
legal briefs, and decided whether the single is-
sue rule was violated and what the remedy
should be. However, she felt that to send the
matter back to the trial court for a ruling on the
merits, on an arcane subject as to which there is
not much published literature, was inappropri-
ate. Thus, although a fellow traveler of the dis-

senters, Justice Hunstein apparently reluc-
tantly agreed to reject the lawsuit.

The Georgia decision was unsurprising in
light of the string of defeats the activists have
suffered over the past few weeks in try to get
some of these initiatives knocked off the ballot.
A.S.L.

Ohio Supreme Court Rejects Pre-Vote Challenge
to Marriage Amendment

In a ruling that drew an outraged dissent from
Justice Paul E. Pfeifer, the Ohio Supreme Court
voted 6–1 on October 21 to reject an attempt to
keep the Ohio “Marriage Protection Amend-
ment” off the November 2 ballot. The State ex
rel. Essig v. Blackwell, No. 2004–1603. The
court wrapped its decision in a fog of proce-
dural trivia, avoiding addressing serious viola-
tions of law by the Secretary of State, J. Kenneth
Blackwell, and the proponents of the amend-
ment.

The majority’s approach was so outrageous
that it drew unusually strong language from
Justice Pfeifer in his dissent. After labeling as
“implausible” the chief argument that the court
used to evade dealing with serious objections to
the process, Pfeifer wrote, “This court is essen-
tially giving the Secretary of State a free pass to
ignore clear statutes and to use tactics of delay
to achieve a result in which he has a blatant po-
litical interest… It is regrettable that today this
court vindicates the Secretary of State’s tactics
and thereby denies the relators meaningful re-
view of their claims. Three cheers for judicial
indifference.”

What drew Justice Pfeifer’s ire was the
court’s conclusion that the challenge was
time-barred because it was not brought before
the court until after a statutory deadline of 40
days prior to the election had passed. But the
Secretary of State seems to have deliberately
stalled at a key point in the process in order to
make sure that the appeal would be delayed,
according to Justice Pfeifer’s recitation of the
facts.

This should not be surprising to anybody who
has been following the saga of Blackwell’s at-
tempts to tilt Ohio, a swing state, into President
Bush’s column by doing anything possible to
suppress the urban minority vote and enhance
incentives for religious conservatives to turn
out in large numbers. For example, reacting to a
highly successful voter registration campaign
carried out in minority communities by Demo-
cratic Party activists, Blackwell, a Republican,
instructed local election officials to reject new
registration forms based on a hyper-technical
interpretation of the voting law, including pre-
scriptions of the weight of paper to be used for
the applications.

In the case of the marriage amendment,
Blackwell “overlooked” clear requirements of
Ohio law in order to find that the measure quali-
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fied for the ballot. Most significantly, he refused
to apply a statutory requirement that all printed
petitions contain not only the text of the pro-
posed amendment but also the official sum-
mary approved by the Secretary of State’s office
and a copy of the certification of that summary
by the Secretary of State. In their rush to begin
gathering signatures, the promoters of the
amendment had printed up their petition forms
before the Secretary of State had approved the
summary. They even used these incomplete
forms to gather additional signatures after the
Secretary found that their initial submission
fell many signatures short. Although the law
clearly specifies that every petition carry all
this information, Blackwell rejected without
explanation the challenges to signatures that
were obtained using these invalid forms. And
he delayed his final ruling on such challenges
just long enough so that an attempt to take the
issue to the courts would fall within the prohib-
ited 40 day period.

Which explains Justice Pfeifer’s outraged
dissent. “It is a seductively easy slide from the
golden fortress of judicial restraint to the deso-
late valley of judicial indifference,” Pfeifer
commented. “In this case, this court has been
seduced into the valley by hyper-technical ar-
guments that cause it to disregard the initiative
petition’s clear statutory violations.”

Pfeifer stressed that the summary was very
important because this proposed amendment,
in common with many of those pending this
year, uses ambiguous language to attempt to go
further than just banning same-sex marriages.
After stating the same-sex marriage ban, the
proposed amendment states: “This state and its
political subdivisions shall not create or recog-
nize a legal status for relationships of unmar-
ried individuals that intends to approximate the
design, qualities, significance or effect of mar-
riage.” Said Pfeifer, “A summary is especially
important in this case because the second sen-
tence of the proposed amendment is expansive
and susceptible of more than one interpreta-
tion.”

A main focus of debate about the amendment
has been the uncertainty whether it would be
used to ban domestic partnership health bene-
fits, now available at the state university and in
some of the state’s cities for public employees.
The uncertainty is due to the ambiguous word-
ing of the second sentence in the amendment.

After noting that Blackwell had ignored clear
legal requirements in certifying the petitions for
the ballot, Pfeifer commented, “Whether the
Secretary of State’s overt political interest in the
passage of the proposed amendment influenced
his decision is unknowable; the perception of
influence is undeniable.”

The rest of the court, perhaps shamed by
Pfeifer’s comments, decided to hide their opin-
ion behind the shield of per curiam (literally
“by the court”) rather than attribute the pages

of procedural obfuscation to any one judge.
A.S.L.

Other Marriage & Partnership Litigation Notes

California — San Francisco Superior Court
Judge Richard Kramer has set Dec. 22 as the
date to begin hearing arguments in City of San
Francisco v. State of California, a consolidation
of several cases involving challenges to Califor-
nia’s marriage statute on behalf of those seek-
ing the right of same-sex marriage. Contra
Costa Times, Oct. 27. Kramer had previously
allowed several anti-gay groups to intervene in
the case to defend the current marriage law, in
light of their arguments that Attorney General
Lockyer would be politically constrained
against making some policy arguments in sup-
port of the current marriage regime. San Fran-
cisco Chronicle, Oct. 16.

Louisiana — Louisiana District Court Judge
William Morvant (19th Judicial District, Baton
Rouge), ruled on October 5 that the Louisiana
anti-marriage amendment, approved by the
voters on Sept. 18 by greater than a 3–1 margin,
violated the state constitution’s rule against
ballot measures that have multiple purposes.
Forum for Equality v. Secretary of State. Judge
Morvant found that the proposal as written was
intended to ban both same-sex marriages and
civil unions, thus putting voters to in the unfair
position of having to vote to ban both even if
they wanted only to ban marriage. The lawsuit
was filed by Forum for Equality, a group that is
leading opposition to the amendment, the Lou-
isiana Log Cabin Republicans, and five indi-
viduals, with defendants being the state secre-
tary of state, several state legislators and some
conservative groups. Supporters of the amend-
ment promptly filed an appeal with both the
court of appeals and the supreme court, hoping
that the high court would take the case directly,
but on Oct. 12 it was announced that the next
stop for the case would be the court of appeals.
However, after hearing oral argument on Oct.
13, the court of appeals promptly sent the case
to the Supreme Court, which announced that it
will schedule oral argument for December 1. In
a brief opinion, Forum for Equality PAC v.
McKeithen, 2004 WL 2293702 (La. Ct. App.,
1st Cir., Oct. 13, 2004), issued later that day,
the court of appeals explained its refusal to de-
cide the case, as follows: “Under Article V, Sec-
tion 5(D) of the Louisiana Constitution, ‘a case
shall be appealable to the supreme court’ if a
law or ordinance has been declared unconstitu-
tional,” and that the Supreme Court would also
have appellate jurisdiction of all other issues in
a case that was properly before it. The court
opined that because the supreme court “has ex-
clusive appellate jurisdiction to review the dec-
laration of unconstitutionality,” it would be il-
logical and contrary to principles of judicial
economy for the court of appeals to spend any

more time on a case that will have to be decided
by the Supreme Court. Associated Press, Oct. 5
& 12–13; Washington Blade, Oct. 8.

Pennsylvania — On Oct. 5, the ACLU an-
nounced that it’s long-running lawsuit against
the University of Pittsburgh seeking domestic
partnership benefits has been withdrawn after
eight years, as a result of the University’s deci-
sion to voluntarily adopt such a plan, assertedly
for competitive reasons. After vigorously de-
fending the lawsuit, the University suddenly
pulled a turnaround and announced on Sep-
tember 2 that it would be adopting a domestic
partnership benefit plan unmarried partners of
both gay and straight employees. According to
Chancellor Mark Nordenberg, such a policy is
now necessary for the university to compete ef-
fectively in the market for top academic talent.
A.S.L.

Marriage & Partnership Legislative Notes

Colorado — Denver — The City of Denver has
revised its procedures by which municipal em-
ployees qualify for domestic partnership bene-
fits for their partners. Under the old policy, ap-
plicants had to deal with lots of intrusive
questions about the nature of their relationship.
The city decided that there was no reason to
treat domestic partners differently from com-
mon law spouses, and has reduced the proce-
dure to signed affidavits certifying that the cou-
ple meets the requirements set out in the city’s
domestic partnership ordinance: both partners
18 or older; sharing a committed relationship
and holding themselves out as domestic part-
ners or common law spouses; not married to
anyone else or too closely related to be able to
marry; sharing basic living expenses in a rela-
tionship expected to last indefinitely; and men-
tally competent to contract. Rocky Mountain
News, Oct. 9.

Maine — Kittery — The council of the town
of Kittery has voted to let same-sex domestic
partners of municipal employees take advan-
tage of the same sick leave and bereavement
leave policies now available to marital spouses.
The benefit allows employees to take five days
off every years for a death within the immediate
family, now to include domestic partners. Ports-
mouth Herald News, Oct. 14.

New York — On Oct. 1, Gov. George Pataki
signed into law A. 9872, a bill sponsored by
New York State Assemblymember Deborah
Glick, that provides domestic partners with the
same visitation rights at hospitals, nursing
homes or other health care facilities as are ac-
corded to spouses and next-of-kin. The meas-
ure will be codified as a new Section 2805–q of
the state’s Public Health Law. Because New
York State has not enacted a state domestic
partnership law, the new statute had to define a
domestic partnership status. Those who have
registered as domestic partners under existing
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state, local or foreign laws will be recognized as
such for this purpose. Otherwise, the statute
adopts a functional test for partnership. The
definition is not gendered, so it applies to all
domestic partners, not just same-sex partners.
A.S.L.

Marriage & Partnership Law & Society Notes

Bush Supports Civil Unions — The New York
Times reported on Oct. 26 that during his ap-
pearance on ABC’s “Good Morning America”
on October 23, George W. Bush told anchor
Charles Gibson that he was in favor of allowing
civil unions for gay same-sex couples. “I don’t
think we should deny people rights to a civil un-
ion, a legal arrangement, if that’s what a state
chooses to do so,” said the candidate in his
characteristic prose style. After confirming that
he differed from the Republican Party’s plat-
form on this point, Bush added, “I view the
definition of marriage different from legal ar-
rangements that enable people to have rights.
And I strongly believe that marriage ought to be
defined as between a union between a man and
a woman. Now, having said that, states ought to
be able to have the right to pass laws that enable
people to be able to have rights like others.”
The comments brought a storm of criticism
from anti-gay organizations.

California — The state’s Fair Political Prac-
tices Commission, responding to a question
from a gay city council candidate in Solana
Beach, has announced that financial disclosure
requirements applicable to the spouses of pub-
lic officials also apply to domestic partners. The
Commission based its decision on recently en-
acted changes to the Domestic Partnership law
that, effective Jan. 1, 2005, will make Califor-
nia registered partners virtual spouses, having
almost every right and obligation of spouses un-
der state law. Los Angeles Times, Oct. 8. A.S.L.

Pennsylvania Supreme Court Rejects Media
Privilege in Gay Defamation Case

In an Oct. 20 decision, the Pennsylvania Su-
preme Court rejected the contention that the
media is privileged to report newsworthy de-
famatory information without being subject to
liability upon a showing of actual malice. Nor-
ton v. Glenn, 2004 WL 2359400.

The case arose out of a contentious meeting
of the Parkersburg Borough Council, after
which one member of the Council stated that
two other members of the Council were homo-
sexuals; the same member of the counsel said
that he had observed one of the others involved
in a homosexual act; and, in a subsequent writ-
ten statement, asserted that the two Council
members were “queers and child molesters,”
and that the Council member felt it necessary to
make this charge publicly because the two had
“access to children.” The local newspaper ac-

curately reported these charges, as well as a
charge that one of the Council members had
made homosexual advances towards the ac-
cuser, including groping his genitals. The ma-
ligned Council members filed a defamation suit
against their accusatory colleague as well as the
local newspaper. The newspaper claimed that
as an accurate reporter of a Council member’s
charges, it was entitled to a “neutral reportage
privilege,” and the trial court agreed. At trial,
the court excluded evidence that would go to
the issue of “actual malice” on the part of the
media defendant, treating that as irrelevant due
to the privilege. The jury found that the report
was accurate and exonerated the newspaper
from liability, and the plaintiffs appealed. The
Superior Court reversed, finding there was no
such privilege, and the media defendants ap-
pealed in turn.

The Supreme Court, in an opinion by Chief
Justice Cappy, found that the trial court had
misconstrued the leading U.S. Supreme Court
precedent, and that in fact the U.S. Supreme
Court has never squarely held that a media de-
fendant is absolutely privileged to give a true
account of a defamatory statement by a public
official. In the cases upon which the trial court
relied, the Supreme Court had required proof of
actual malice before a media defendant could
be held liable for accurately reporting defama-
tory statements in such circumstances, there-
fore it was error for the trial court to exclude evi-
dence on that point. Cappy also rejected the
defendants’ contentions that the court should
recognize such a privilege by embracing a
broader reading of the state constitution’s pro-
tection for freedom of the press. Cappy com-
mented that there are interests in contention in
such cases the press versus the individual’s in-
terest in protecting his reputation and no reason
for giving greater weight to the media’s interest.
A concurring justice asserted that were the
court writing on a clean slate, it might be appro-
priate to recognize such a media privilege, but
that in default of the U.S. Supreme Court having
done so, the majority’s approach was appropri-
ate.

At the trial, the jury did find the accusatory
Council member to be liable for defamation and
awarded damages against him, so the charges
he made were evidently found to be false and
made with actual malice. There is no discus-
sion by the court from which one could draw
any conclusion one way or another whether
Pennsylvania still considers a false imputation
of homosexuality to be defamatory per se. In
this case, the imputation of sexual assault and
pedophilia would probably, due to criminal
connotations, be sufficient for per se defama-
tion. A.S.L.

Psychiatric Privilege Overcomes Ex-Husband’s
Suspicions in Maintenance Appeal

In appealing the trial court’s award of mainte-
nance to his ex-wife Kathleen, Michael Meyer
claimed that the trial court erred in refusing to
order disclosure of her psychiatrist’s records,
which might show that she had admitted to en-
gaging in lesbian affairs during the marriage,
but the Kentucky Court of Appeals affirmed the
trial court’s ruling that such records are privi-
leged. Meyer v. Meyer, 2004 WL 2260261 (Oct.
8, 2004) (not officially reported).

Michael’s attorney had first requested the
records during discovery. In a deposition, Kath-
leen replied that she “might have” discussed
her sexual orientation with her psychiatrist, but
denied that she had ever engaged in lesbian re-
lationships. Michael’s attorney then asked for
Kathleen to agree to release of her psychia-
trist’s records, but Kathleen refused, and the
trial court denied disclosure motions, holding
that privilege applied. On appeal, Michael ar-
gued that marital fault can be a basis for reduc-
ing maintenance in Kentucky, and that he
needed access to these records to prove fault.

Wrote Senior Judge Emberton for the court,
“Misconduct can be a party’s sexual activity
with either a partner of the opposite sex or of the
same sex. But, the party opposing maintenance
must demonstrate that the misconduct oc-
curred. The burden is not on the party seeking
maintenance to prove a lack of misconduct.
There is no evidence that Kathleen engaged in
any marital misconduct. She denied any sexual
relationship with anyone outside the marriage
and Michael presented no evidence to the con-
trary. Although Kathleen admitted having les-
bian thoughts, thoughts of such a sexual rela-
tionship do not constitute misconduct any more
than lustful inclinations toward one of the oppo-
site sex. Misconduct in the context of a consid-
eration of maintenance requires some kind of
wrongful behavior.”

A Kentucky statute privileges confidential
communications between a patient and a psy-
chiatrist and makes such communications
non-discoverable unless specific exceptions
apply. For example, if there was a dispute about
child custody, it would be accepted that a pro-
posed custodial parent’s mental stability is
relevant and such records could be discovered
in that context. However, wrote Emberton,
“Kathleen did not, by seeking maintenance,
make her mental health an issue so as to have
waived the privilege. The conversations be-
tween Kathleen and her psychiatrist were prop-
erly held privileged.” A.S.L.

Federal Civil Litigation Notes

Federal — 3rd Circuit — A 3rd Circuit panel
unanimously rejected the argument that the of-
fice of governor of New Jersey became vacant
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on the day in August when Gov. James
McGreevey announced that he was gay and
would resign effective November 15. In a suit
brought by a bunch of angry Republicans,
Bruce I. Afran and Carl Mayer, the court issued
an unpublished opinion on October 13, 2004,
finding that under New Jersey law a resignation
does not take place until the governor has sent a
written letter of resignation to the secretary of
state. There being no vacancy yet in the office,
the court ruled, the constitutional provisions
governing succession have not yet been in-
voked, and will not be until the governor sends
such a letter. Since the time has past when a res-
ignation would generate a requirement for a
special election of a new governor on Nov. 2, the
procedure will follow the alternate course, as-
suming the governor actually does resign by
mid-November, under which the president of
the state senate will become acting governor
and a new governor will be elected next year to
take office in January 2006. Afran v. McGreevey,
No. 04–3791. The opinion is available on the
court’s website.

Federal — 10th Circuit — A unanimous
10th Circuit panel ruled in James v. Platte River
Steel Co., Inc., 2004 WL 2378778, that plaintiff
Sean James’s same-sex workplace harassment
case was properly lost on motion before the dis-
trict court because James never alleged facts to
support the conclusion that he was singled out
for harassment due to his sex. James alleged
that a fellow male employee had subjected him
to continuing harassment of a sexual nature, but
he testified in deposition that he did not know
why the co-worker, John Groth, had singled him
out. James also did not allege that he was
gender-nonconforming in any way. Under the
circumstances, the court concluded that James
had failed to satisfy the evidentiary test for
same-sex harassment cases drawn from Oncale
v. Sundowner Offshore Services, 523 U.S. 75
(1998). In brief, James had failed to show that
he was a victim of harassment because of his
sex, even though the harassment was of a sexual
nature and took on distinct sexual overtones.
A.S.L.

Federal — California — The ACLU of
Southern California has filed a lawsuit on Oct.
28 against Los Angeles Unified School District,
arising from complaints of anti-gay harassment
at Washington Preparatory High School in
South Los Angeles. According to students who
are serving as plaintiffs in the case, teachers
and administrators are openly hostile to gay
students, students have been punished and
suspends for being gay, and teachers have
“outed ” students to their parents. The district
responded by claiming that it “leads the coun-
try” in adopting anti-discrimination policies to
protect gay students, but the ACLU suit alleges
that such policies are not properly enforced at
Washington Prep. Los Angeles Times, Oct. 29.

Federal — California — Attorneys from
White & Case have filed a federal suit in the
Central District of California on behalf of the
Log Cabin Republicans seeking a determina-
tion that the “don’t ask don’t tell” policy on gays
serving openly in the military is unconstitu-
tional. The case of Log Cabin Republicans v.
United States of America, CV–048425, was
filed in mid-October, and seeks a permanent
injunction against enforcement of the policy,
contending that recent federal case law includ-
ing Lawrence v. Texas requires the courts to re-
consider past rulings on the military policy. The
suit also places significant weight on the Su-
preme Court’s 1996 decision in Romer v. Evans,
in which the high court for the first time held
that sexual orientation discrimination, as such,
violates the Equal Protection Clause of the 14th
Amendment. In this suit, the Log Cabin Repub-
licans contend that the military policy, which
was codified in 1993, violates due process,
equal protection, and freedom of speech. Sev-
eral other suits are pending in other federal dis-
tricts raising the same issues. Military appeals
courts have recently decided several cases re-
jecting the argument that the military sodomy
law is unconstitutional in light of Lawrence, at
least as applied in those cases, which involved
sex between military members of different
ranks.

Federal — Louisiana — In the typical sce-
nario of a same-sex harassment claim brought
under Title VII by a male employee, there is ag-
gressive horseplay, sometimes by a supervisor,
sometimes taking on strong sexual connota-
tions, but no evidence that the supervisor is gay.
That seems to be the case in Kreamer v. Henry’s
Marine, 2004 WL 2297459 (E.D. La., Oct. 7,
2004), in which the court granted summary
judgment to the employer, finding that Thomas
Kreamer could not prove that the fellow em-
ployee who was giving him such a hard time,
Carroll Carrere, was gay and doing it out of sex-
ual interest. Furthermore, Judge Engelhardt
found that when Kreamer complained to his su-
periors about Carrere’s conduct, the employer
took steps to get Carrere to stop his harassing
behavior, albeit not with total effectiveness. In
cases where plaintiffs are unable to credibly ar-
gue either that a harassing employee is gay or
that the plaintiff’s gender non-conformity has
made him a target for harassment, federal
courts are normally not receptive to Title VII
sex discrimination claims, and such was the
case here, with the court reciting the ritualistic
disclaimer about not approving of such work-
place conduct, but finding it non-actionable.

Federal — Texas — U.S. District Judge Cum-
mings found that Texas Tech University’s poli-
cies about student speech violate the 1st
Amendment rights of students, in Roberts v.
Haragan, 200 WL 2203130 (N.D. Tex. Sept.
30, 2004). The case arises from an attempt by
Jason Roberts, a student, to make an anti-gay

speech on University property. Although the
University designates a “free speech area”
where students are free to make speeches with-
out getting prior permission, Roberts, evidently
set on testing the policy, asked to make a speech
in a different location. The University re-
sponded that his desired location was not good
for traffic reasons (it was right by the entry to
campus), but he could give his speech at a loca-
tion 20 feet away. He agreed to this, then never
made his speech. Clearly, he was just trying to
test and provoke the University. Shortly after
the incident, the University adopted a hate
speech policy and policy requiring applica-
tions for pre-clearance for student speeches on
campus. Roberts filed suit, claiming a violation
of free speech rights and seeking a declaration
that the new policy is unconstitutional. Judge
Cummings found that the University had not
violated Roberts’ rights with respect to his ear-
lier application to speak, since he had agreed to
move the location, to which the University’s ob-
jection was not content-based. But Cummings
found that the hate speech policy is content-
based, and that the University’s attempt to re-
quire advance permission for speeches any-
where on campus was overbroad, not suffi-
ciently narrowly tailored to meet 1st
Amendment requirements.

Federal — Texas — U.S. Magistrate Kaplan
of the Northern District of Texas (Dallas) re-
jected a constitutional suit by a former Dallas
County Jail inmate, who callenged a jail policy
that “homosexual inmates” were segregated
from the general population and deprived of
participation in rehabilitation programs, com-
puters classes, and religious services. Shaun
Tucker’s suit requested that the court establish
new policies to accommodate the gay prison
population. Noting that Tucker had been trans-
ferred to a different prison after the suit was
filed, Magistrate Kaplan recommended that the
suit be dismissed for failure to state a claim.
Kaplan observed that “there is no federal con-
stitutional right to participate in rehabilitation
or educational programs while in state cus-
tody.” Furthermore, although Tucker would
have a constitutional right to participate in re-
ligious services, by the time Kaplan was ruling
on the claim, Tucker was no longer incarcerated
in the Dallas County Jail, so his request for in-
junctive relief to attend such services was con-
sidered moot by the magistrate. Tucker v. Dallas
County Sheriff’s Dept., 2004 WL 2296814
(Oct. 13, 2004). A.S.L.

State Civil Litigation Notes

California — In Los Angeles County Metropoli-
tan Transportation Authority v. Superior Court,
2004 WL 2360683 (Cal. App. 2nd Dist., Oct.
21, 2004), the court denied the MTA’s petition
for a writ of mandate against the trial court,
which had indicate that an award of a civil pen-
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alty against the MTA to a member of the public
who had been subjected to homophobic harass-
ment by an MTA employee, to wit, a bus driver,
was possible in this case. The real party in in-
terest, Jerrold Lyons, was a passenger on an
MTA bus riding on Santa Monica Boulevard in
West Hollywood when the driver “made a series
of taunting, derogatory and homophobic re-
marks directed at Lyons,” according to the
opinion by Judge Croskey. “As Lyons moved to
leave, the driver gestured to blow him a kiss ‘in
a deliberately humiliating and demeaning fash-
ion.’ Lyons slapped the driver on his way out of
the bus. The driver then grabbed Lyons by the
backpack, forcibly restrained him, and began
beating him severely. The driver knocked Ly-
ons to the ground and continued to restrain,
beat, and kick him and pull his hair. The driver
was six feet, four inches tall and weighed about
280 pounds. Lyons was 5’ 9" and weighed 135
pounds.” Passengers intervened to rescue Ly-
ons, who gathered his belongings and escaped.
But the driver overtook him, and resumed beat-
ing him, causing numerous severe injuries. In
the resulting lawsuit, Lyons sought a civil pen-
alty of $25,000 for violation of his civil rights
under the state’s Unruh Civil Rights Act. The
trial judge rejected the MTA’s motion to strike
the request for civil penalty, and the MTA ap-
plied to the court of appeal for a writ of prohibi-
tion. In denying the writ, Judge Croskey worked
through the history of the remedial provisions of
the statute and found that a state law ban on
awarding damages against municipal authori-
ties for purposes of punishment was not impli-
cated here, and that the civil penalty served
other functions that were appropriate for this
case.

Colorado — On Oct. 25, the Colorado Su-
preme Court refused to review the court of ap-
peals decision in In the Interest of E.L.M.C., a
Child, 2004 WL 1469410 (Colo. Ct. App. July
1, 2004). In that case, the court of appeals had
affirmed a trial judge’s decision to divide cus-
tody of an adopted girl evenly between the two
women who had been raising her together prior
to their separation, even though only one of the
women was the legal adoptive parent. The ap-
peals court had remanded the portion of the
trial court’s order that controversially in-
structed the adoptive mother not to expose the
child to anti-gay teachings, something that had
become an issue because the adoptive mother
had become a “Christian” who attends homo-
phobic church services. Rocky Mountain News,
Oct. 26.

Texas — A Galveston district court judge
ruled in Van Stavern v. Hobbs (Texas 306th Dist.
Ct., Oct. 1, 2004), that a second-parent adop-
tion that took place in 2001 could not be chal-
lenged years later in a parental rights proceed-
ing, because any challenge to an adoption after
six months is precluded under Texas law. Julie
Hobbs and Kathleen Van Stavern were domes-

tic partners when Hobbs became pregnant in
1998 through donor insemination. In 2001,
Hobbs and Van Stavern filed a joint action
seeking termination of the sperm donor’s pa-
rental rights and establishing Van Stavern as an
adoptive parent of the child, which was suc-
cessful. In March 2004, Hoobs and Van Stavern
terminated their relationship. Van Stavern con-
tinued to pay child support, and sought a judi-
cial declaration of her continuing parental
rights over her adopted daughter. Associate
Family Court Judge Stephen Baker ruled on
Sept. 9 that an adoption can’t be challenged
more than six months after it was approved, and
District Judge Janis Yarbrough affirmed that
ruling on Oct. 1, rejecting the argument that the
adoption was void ab initio because Texas
adoption statutes don’t specifically provide for
second-parent adoptions and Van Stavern was
not a spouse of Hobbs. KHOU-TV, TX, Oct. 1.

Utah — One D. Berg, not further identified
in the court’s opinion, has been trying very hard
to get the Utah sodomy law declared unconsti-
tutional, but has been having little success in
getting a court to entertain his claims. In Berg v.
State of Utah, 2004 WL 2187563 (Utah Ct.
App., Sept. 30, 2004), the court upheld a trial
court dismissal on standing grounds. Berg has
not been prosecuted, and claims only to be en-
gaging in private, consensual adult heterosex-
ual conduct that violates the literal terms of the
statute. The Attorney General’s motion to dis-
miss asserts that based on Berg’s factual allega-
tions he would not be targeted for prosecution;
although the statute on its face reaches private
consensual adult sodomy, prosecuting attor-
neys would not bring charges, even if such con-
duct came to their attention, due to the U.S. Su-
preme Court’s decision in Lawrence. Therefore,
Berg does not have a reasonable fear of prose-
cution and lacks standing to invoke the court’s
jurisdiction to obtain a declaratory judgment on
the constitutionality of the statute. A prior at-
tempt by other parties to get the law struck
down in a federal declaratory judgment was
similarly unsuccessful, see D.L.S. v. State, 374
F.3d 971 (10th Cir. 2004). A.S.L.

Legislative Notes

Federal — The U.S. Department of Education
has proposed regulations to implement the Boy
Scouts Equal Access Act of 2002, a measure
approved by Congress to place the federal gov-
ernment on the side of the Boy Scouts of Amer-
ica in ongoing controversies about whether
public school systems should provide a venue
for Scouting activities, when the Scouts engage
in discriminatory practices that would be un-
constitutional if engaged in by the public
schools, such as discriminating against relig-
ious non-believers and gay people. After the
Supreme Court ruled in Boy Scouts of America v.
Dale (2000) that the Scouts have a freedom of

association right to exclude gay people, some
school districts decided they should no longer
allow the Scouts to use their premises, and
some courts upheld those exclusions. Outraged
that their favorite discriminatory organization
was losing its prefered position, Congress de-
cided to intervene and score points with anti-
gay forces. The 2002 law gives a handful of
named “youth” organizations the right to use
public school facilities at the lowest fees
charged to any other group, and on an equal ba-
sis with other groups, in any schools that re-
ceive federal financial assistance, which means
virtually all public schools. According to one
news report we saw, the proposed regulations
appear to go beyond the strict legislative man-
date, by adopting the view that Boy Scouts are a
curriculum-related activity, a designation of
significance under the Equal Access Act, since
a school could avoid allowing the Scouts on
campus by banning all non-curricular-related
activities. (See Christian Science Monitor, Oct.
20). Lambda Legal, which has represented sev-
eral gay student groups in litigation against
school districts that did not want to allow such
groups to meet on campus, pointed out the dis-
cordance between a federal law requiring ac-
commodation of discriminatory groups and the
barriers facing gay student groups. Gay City
News, Oct. 28.

Federal — A military appropriations bill en-
acted in October adopts the broad definition of
the scope of the Solomon Amendment that the
military has been taking recently, making clear
that military recruiters are entitled to access to
students “equal in quality and scope” to that
provided to other employers, or else colleges
and universities out of compliance will lose
funding from a variety of federal programs. In
litigation now pending on the Solomon Amend-
ment in two federal courts, the challengers ar-
gue that the military’s current interpretation
goes beyond the scope of the prior legislation.
Chronicle of Higher Education, Oct. 11.

New York — On Oct. 1, Gov. George Pataki, a
Republican, announced that he had signed into
law more than a week earlier a bill that requires
all health care institutions in the state to recog-
nize domestic partners of patients for purposes
of visitation rights in the hospital. In those juris-
dictions, mainly cities and downstate counties,
in which domestic partners can register and ob-
tain a certificate, such a document would serve
as evidence of entitlement to this right, but the
bill also laid out a functional test that can be
used by those who have not registered their
partnerships, a necessary feature in upstate
New York where registration is not available in
most areas. New York Times, Oct. 2. A.S.L.

Law & Society Notes

Major Transsexual Policy Breakthrough —
Transgender rights activists are hailing a major
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breakthrough on the insurance front. In a Clini-
cal Policy Bulletin issued on October 15, Aetna
Insurance has concluded that sex reassignment
surgery should be considered a medically nec-
essary treatment under certain specified cir-
cumstances. In a discussion reflecting wide
consultation with public medical sources, the
Bulletin concludes that an adult (at least 18
years old) who has met all the scientific criteria
of “true transsexualism” and has been judged
suitable for such treatment should be covered
for it, unless the procedure is specifically ex-
cluded under the insurance policy. Since many
government regulators require that medical in-
surance policies sold within their jurisdiction
provide coverage for all medically necessary
procedures, Aetna’s conclusion on medical ne-
cessity may have important real-world conse-
quences for transsexuals who want the surgery
but have not been able to forward it under exist-
ing policy exclusions. (Insurance companies
have generally maintained that sex reassign-
ment surgery is elective cosmetic surgery, in or-
der to avoid paying for it.) The proof will be in
the pudding, of course, and it is now up to those
who purchase such insurance, including em-
ployers and associations, as well as state insur-
ance regulators, to make sure that such cover-
age is available to those who are qualified for it
and need it for their psychological and physical
well-being. Aetna Clinical Policy Bulletin No.
0615, Subject: Sex Reassignment Surgery, Oct.
15, 2004.

Another major transsexual breakthrough —
On Oct. 15, the National School Boards Asso-
ciation released a new guide providing practi-
cal advice to school administrators on dealing
with student sexual orientation, gender identity
and expression issues, including manner of
dress. The guide advises that there is no legal
justification for taking action against students
who cross-dress if their doing so does not dis-
rupt the educational process, and that it is ap-
propriate to make exceptions to any school
dress codes to accommodate student gender
identity issues. Gender PAC, a group that lob-
bies on gender-identity rights, applauded re-
lease of the guidelines.

Believe it or not.... — According to an article
in the October issue of Journal of the Acoustical
Society of America, gay people have a distinc-
tive way of pronouncing vowels. A report pub-
lished on October 23 in the National Post, a Ca-
nadian newspaper, states that researchers from
the University of Minnesota and Northwestern
University have found a significant correlation
between sexual orientation and certain idiosyn-
cracies of pronunciation. Said J. Michael Bai-
ley, a psychologist who is co-author of the jour-
nal article on which the news report is based,
“It is not news that people believe homosexual-
ity and certain speech styles are related. What
is news is that there seems to be some basis for
the belief.” According to the news report, Bai-

ley is a bit controversial whose prior work has
been criticized on methodological grounds.
The study does not contend that people are born
gay, but rather concludes that speech patterns
are “likely rooted in nurture rather than na-
ture,” and could be learned in adolescence as a
person who is beginning to discover his or her
sexuality begins to identify with a GLBT peer
group. Jean Bobby Noble, a professor at the
University of Victoria and a spokesperson for
the Canadian Lesbian and Gay Studies Asso-
ciation, criticized the study as failing to take
into account key factors related to speech pat-
terns such as race, class, background and ver-
nacular. “We would laugh if we saw a study
[suggesting] the existence of a heterosexual ac-
cent,” Noble commented. Actually, your editor
laughed out loud on first reading this story.
There goes the closet.…

Fertile Moms Spur Homosexuality.... — Well,
there’s an incendiary headline. According to an
Oct. 15 article in the Hindustan Times, an Ital-
ian research team has determined that the
mothers and sisters of gay men have more chil-
dren than the average mom, thus helping to ex-
plain the survival of male homosexuality (since
gay men tend to have fewer children)… if one
believes in a genetic link to homosexuality. The
operative theory is that genes affecting this trait
are carried on the X chromosome. A.S.L.

International Notes

Australia — The General Synod of the Angli-
can Church in Australia, meeting in Perth early
in October, voted to reject proposals to allow
blessings for same-sex marriages and ordina-
tion of gay ministers who are living in same-sex
relationships. This came days after the Synod
voted to reject a proposal to allow women to
serve as bishops. The Synod also voted to com-
mend the federal Parliament for its recent en-
actment of a law clarifying that marriage in
Australia is only a union between a man and a
woman. The Age, Oct. 8.

Belgium — Journalist Rex Wockner re-
ported on 365Gay.com that a gay American
couple working for NATO in Brussels were
married on October 9 in Enghien. Phillip
Sorensen and Christopher Staker were the first
to take advantage of a change in Belgian law
that allows foreign same-sex couples to marry
there if at least one member of the couple has
lived in the country for at least three months.
Prior to Oct. 1, same-sex couples who were not
Belgian residents could only marry there if they
reside in a country that allows same-sex mar-
riages, which practically limited things to the
Netherlands and, possible, Canada. Sorensen
and Staker, both health care professionals, are
from New Hampshire. Resident same-sex cou-
ples have been able to marry in Belgium since
2002.

Brazil — The nation maintains a ban on pub-
lic officials being succeeded in office directly
by their spouses, and this policy applies to
same-sex partners, according to the nation’s top
electoral court, ruling in the case of Eulina Ra-
belo, who was campaigning to succeed her les-
bian partner, Astrid Maria Cunha e Silva, to be
the mayor of Viseu in the state of Para. Reuters,
Oct. 1.

Canada — The Supreme Court of Canada
heard oral arguments on the federal govern-
ment’s reference of questions to the court con-
cerning a proposed federal statute on same-sex
marriage. The arguments were held October 6
and 7, and representatives of more than two
dozens institutions and organizations spoke to
the court. The first three questions, which had
been posed by the outgoing government of
Prime Minister Jean Chretien, asked whether
the federal government had authority to adopt a
statutory definition of marriage that would be
binding on the entire country and whether the
proposed statute adequately preserved relig-
ious freedom for dissenting churches. Prime
Minister Paul Martin added a question on
whether the current common law definition of
marriage violates the Charter rights of same-
sex partners as a tactic to delay the court’s con-
sideration until after national elections, that
were held in June. Martin’s government sur-
vived the elections but failed to achieve a par-
liamentary majority, so is functioning as a plu-
rality government in coalition with groups to its
left (which support same-sex marriage). Some
of the Justices expressed some irritation about
the addition of the final question, which could
more directly have been posed had the federal
government appealed any of the provincial
court of appeal rulings on the question, and
representatives of gay groups told the court that
it should not even respond to the additional
question, because the government had con-
ceded the point by not appealing any of those
rulings. There was widespread agreement
among observers that the court will answer the
references affirmatively, putting the ball back
in the government’s court. An early-October
leak of cabinet discussions led to reports in the
Canadian press that the government might stall
in bringing its bill up for a vote, to push matters
past a new election, but this was denied by the
Justice Minister, who stated that a bill would be
brought forward promptly after the court rules.
The court’s ruling is expected to come early in
2005. (Synthesized from numerous Canadian
newspaper and TV reports on October 6 and 6.)

Canada — In a ruling that side-stepped pos-
sible applications to same-sex partners, the Su-
preme Court of Canada held that when a com-
mon law couple are no longer cohabiting and
one dies, the survivor is not entitled to a survi-
vor’s pension. Hodge v. Attorney General of
Quebec, 2004 SCC 65 (Oct. 28. 2004). Justice
Binnie began the court’s opinion by observing,
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“A person asking for equal treatment necessar-
ily does so by reference to other people with
whom he or she can legitimately invite com-
parison.” The court found that when common-
law partners separate, their relationship is ex-
tinguished, and that the status situation is not
directly comparable to separated marital part-
ners, who still have a legal relationship that
merits different treatment. Betty Hodge was
complaining that she was denied a survivor’s
pension, having lived many years with the same
man and separated just months before his
death; she claimed an equality violation in vio-
lation of the Charter of Rights and Freedoms
because when married partners separate but
have not yet divorced, they remain entitled to
claim a survivor’s pension if the other spouse
dies. Justice Binnie observed that the analogy
was not appropriate, and reserved the question
whether a different analysis might apply to
same-sex couples who had been denied the
right to marry for much of their partnership, an
issue raised by the AIDS Society of Canada as
an intervenor. “Until such time as the issue of
same-sex marriage has been resolved, it is pos-
sible that different considerations would apply
to gay and lesbian relationships in respect of a
survivor’s pension because, at least in the past,
the institution of a legal marriage has not been
available to them,” said the court. The AIDS
Society had been concerned to preserve the
right to a survivor’s pension in situations where
extended hospitalization has produced a de
facto termination of cohabitation. The court had
also made the point that cohabitation was not,
in all cases, the equivalent of living together;
two people can be living together without being
consider cohabitants but merely roommates,
while cohabitants could be living apart for ex-
tending periods of time due to occupational ne-
cessity or other family duties.

Canada — The Associated Press reported on
Oct. 23 that the Canadian Council of Churches
had announced its inability to reach consensus
on the issue of legalizing same-sex marriage, as
the issue was being considered by the nation’s
Supreme Court. While the United Church of
Canada has come out squarely in favor, the Ro-
man Catholic Church, the Mormon Church, the
7th Day Adventists, Islamic congregations and
some others testified before the Court that le-
galization could jeopardize the religious free-
dom of those faiths that continue to condemn
homosexuality.

European Union — It is no longer “politi-
cally correct” to be openly anti-gay at the level
of the European Union’s government agencies.
Late in October, when Commission President-
designate Jose Manuel Barroso of Portugal was
to have presented his proposed line-up of com-
missioners for approval by the European Parlia-
ment, a controversy arose from remarks made
by Rocco Buttiglione, a conservative Italian
designated by his government to be one of the

commissioners. Barroso had assigned Butti-
glione to be the Justice Minister, whose func-
tion, among other things, involves overseeing
compliance with non-discrimination policies,
including those forbidding sex and sexual ori-
entation discrimination. At a hearing into the
nomination, Buttiglione made stereotypical
comments about women and indicated his be-
lief that homosexuality is sinful, while asserting
that he would put his personal views aside in
carrying out his duties. Buttiglione is know to
be close to Pope John Paul II and to have ex-
treme conservative social views. Many mem-
bers of the Parliament asserted that it was inap-
propriate to place a homophobe and mysogenist
into the head of the Justice Ministry, and oppo-
sition began to mount. Ministers are confirmed
or rejected as a group, not as individuals, and it
looked like Barroso’s proposed cabinet would
go down in flames. Barroso withdrew his entire
proposed slate and began behind-the-scenes
maneuvers to figure out a way to get a govern-
ment confirmed while not mortally offending
the conservative Italian government. Wall Street
Journal, New York Times, Oct. 28, 2004.

Germany — The parliament gave initial ap-
proval on Oct. 29 to a bill that would expand
some of the rights of same-sex partners who are
registered under national law. For the first time,
one partner could legally adopt children
brought into the “marriage” by the other part-
ner, and financial security guarantees for pen-
sions would be strengthened under the meas-
ure. Gay rights groups in Germany welcomed
the bill, and called for Chancellor Schroeder to
sign it into law promptly after final passage in
the Bundestag. Denial of adoption rights as a
couple is one of the major differences between
same-sex registered partners and married cou-
ples in Germany. DPA via Expatica, Oct. 29.

Honduras — Reacting to the government’s
recent decision to grant legal recognition to
three gay rights groups in the country, the con-
gress of Honduras voted on Oct. 28 to approve a
constitutional amendment that would ben gay
marriages and adoptions by gay people if ap-
proved by the next elected session of the con-
gress. The vote was unanimous. The chief spon-
sor, Celin Discua, of the governing National
Party, explained the need for the law: “This
makes it clear that homosexuals cannot marry.”
Other members of Congress, commenting on
the need for the law, indicated that “marriage is
a natural tie that fulfills the primordial function
of the human species: procreation.… Anything
else cannot be considered matrimony.”

Kuwait — On Oct. 11, the Court of Appeals
reversed a historic trial court ruling that would
have allowed a transsexual Kuwaiti who has un-
dergone sex reassignment surgery to officially
register in her desired sex. Judge Younis Al-
Yassin issued the verdict without any accompa-
nying explanation, but a written opinion was ex-
pected to be issued at a later date. Adel Al-

Yahya, attorney for the applicant, said that an
appeal would be taken to the nation’s highest
court. Kuwait Times, Oct. 12.

Nigeria — Taking note of the ongoing contro-
versy within the Anglican church over last
year’s installation of an openly gay head of the
church in New Hampshire, President Olusegun
Obasanjo of Nigeria stated support for African
Anglican bishops who are threatening to break
away from the English mother church over this
issue. “I have followed with keen interest your
principled stand against the totally unaccept-
able tendency toward same-sex marriages and
homosexual practice,” he announced in a
speech in Lagos before an Anglican confer-
ence. “Such a tendency is clearly unbiblical,
unnatural and definitely un-African. Surely the
good Lord who created us male and female
knew exactly what he was doing. To my under-
standing of the divine scripture, any other form
of sexual relationship is a perversion of the di-
vine order.” National Post, from Agence
France-Presse, Oct. 28.

United Kingdom — The government has
agreed to modify the pending Civil Partnership
Bill to provide equal pension rights for surviv-
ing same-sex partners. The original bill would
make such rights available only prospectively
and not take account of years of pre-registration
partnership, but advocates for full equality pre-
vailed to produce the amendment. The bill is
expected to pass the House of Commons, but is
expected to encounter a more skeptical recep-
tion from the House of Lords. The Independent,
Oct. 28.

United Kingdom — Keele University in Staf-
fordshire has established a new research center
on the way that gay men, lesbians and trans-
sexuals are treated by the law. According to a
report in the Birmingham Post on Oct. 25, Bar-
oness Hale of Richmond, the first female Law
Lord, delivered a lecture on progress towards
equal treatment for sexual minorities and the
effectiveness of anti-discrimination laws to
mark the launching of the center. A.S.L.

AIDS & RELATED

LEGAL NOTES

Georgia Appeals Court Rejects Emotional
Distress Claim Against McDonald’s in “Bloody
Fries” Case

When Luenell Wilson determined that two red
spots on the inside of the container of an order
of fries from McDonald’s were blood from the
finger of a restaurant employee, she developed
severe emotional distress and sued her local
McDonald’s. Wilson has never tested positive
for HIV. A trial court granted summary judg-
ment to McDonald’s on the emotional distress
claim, and on Oct. 7 the Court of Appeals of
Georgia affirmed, in Wilson v. J & L Melton,
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Inc., d/b/a McDonald’s Restaurant, 2004 WL
2251018. Writing for the court, Judge Eldridge
found that the grant of summary judgment was
proper “in that the record shows that Wilson
failed to support her alleged damages for emo-
tional distress by evidence of more than her
‘fear’ that she had been exposed to HIV or
hepatits,” citing Georgia authority that an emo-
tional distress plaintiff in this sort of negligence
case must show actual exposure to HIV or some
other pathogen, otherwise her fear will be seen
as unreasonable under the circumstances.
A.S.L.

Washington Appeals Court Dismisses AIDS
Discrimination Charge

The Washington State Court of Appeals af-
firmed the dismissal of a man’s discrimination
claim that he was fired after his employer
learned that he has AIDS. Shields v. Western
Partitions, 2004 WL 2154023 (September 27,
2004) (unpublished). Mark Shields, a journey-
man taper, was laid off on June 13, 2001 by
Western Partitions, and brought back to work on
June 25, 2001. On July 3 he was laid off for the
second time and he claims it was because he
told his foreman, Chris Bartoy, that he has
AIDS. The employer, Western Partitions ex-
plains the layoffs as “typical of the construction
industry.” Acting Chief Judge Ellington wrote
for the court.

In May 2001, Shields was dispatched by his
union to Western Partitions. When he was laid
off on June 13, it was with a “no rehire” notation
because he failed to show up for work for two
days. However, once the company needed more
tapers, Shields was brought back to work. Ac-
cording to Shields, he was then laid off because
on June 28 he had told his foreman that he has
AIDS. Shields claimed discrimination under
the Americans with Disabilities Act (ADA) and
federal and state discrimination laws. At trial,
Shields presented deposition testimony from
two employees who say the foreman told then
that his boss ordered him to fire Shields be-
cause he has AIDS. The trial court struck most
of this evidence as hearsay.

Shields claimed disparate treatment, not
failure to accommodate. However, the court
pointed out that Shields alleged he was laid off
not because he was disabled but because of his
employer’s perception of his “condition.”
Shields’ HIV status is an “abnormal condi-
tion,” but Judge Ellington stated that the issue
was whether taking the evidence in the light

most favorable to Shields, a reasonable jury
could find that his status was a substantial fac-
tor in his discharge. Shields failed to present
evidence showing the he was not wanted on the
job after informing the foreman of his condition.
The court decided that there was not a question
of fact for the jury.

Western Partitions maintained the same de-
fense throughout. Part of the construction busi-
ness is that layoffs occur on a regular basis.
Even on the date that Shields was discharged,
six other tapers were laid off. Additionally, more
tapers were laid off in the following weeks.

Shields also appealed the trial court’s award-
ing of fees to Western Partitions under the ADA
for his frivolous and unfounded claims. The
court of appeals upheld the award. It should be
noted that Shields knew the layoffs were com-
ing and that is why he had already signed up for
dispatch to another job with the union. Shields
also did not claim to have suffered any specific
economic damages. Tara Scavo

AIDS Litigation Notes

Federal — 11th Circuit — Georgia — In a rare
litigation victory for a prisoner living with HIV,
an 11th Circuit panel ruled on Oct. 18 that John
Ruddin Brown may pursue his claim under 42
USC section 1983 against a prison administra-
tor and a prison doctor concerning deliberate
indifference to his medical needs. Brown v.
Johnson, 2004 WL 2335187. Brown recounted
the usual frustrating tale that one confronts in
reading about prison litigation over HIV treat-
ment, of careless or unfeeling prison personnel
who think it is no big deal for an HIV+ prisoner
to miss his medication for sometimes prolonged
periods of time due to carelessness about keep-
ing inventory up to date, but in this case the
person who seemed to think it was no big deal
was, according to Brown, a prison doctor who
suspended his medication. The court held that
the deliberate indifference standard for an 8th
Amendment violation could be met in this case,
where Brown was not complaining about differ-
ences of opinion concerning the medication he
should have, but rather a total withdrawal of
medication that left him susceptible to serious
complications from his HIV infection. The trial
court, which had rubber-stamped the prison’s
arguments, was reversed, and the case re-
manded to give Brown a chance to prove his
claims.

Federal — Connecticut — U.S. Magistrate
Smith of the federal district court in Connecti-

cut has remanded a social security disability
claim by person living with AIDS for immediate
review by the Commission, on the ground that
the ALJ had failed to show that the applicant,
Juan A. Quiles, had available jobs that he could
perform. Quiles v. Barnhart, 2004 WL
2241003 (Sept 29, 2004). Although the Magis-
trate found support in the record for the conclu-
sion that Quiles was not disabled from working,
as such, despite his symptomatic AIDS, Smith
concluded that the testimony on the record did
not support the conclusion that there were
available jobs for which a person with Quiles’
medical condition and other qualifications
would be suited. Further evidence is needed on
this point. Actually, reading through this opin-
ion, one is struck by the lack of compassion
built into the Social Security disability regula-
tions regarding people suffering from diseases
such as AIDS.

Texas — The Texas Court Of Appeals in Dal-
las has affirmed the life sentence imposed on
Francisco C. Martinez, a person living with HIV,
for his sexual assault of an eleven-year-old boy.
Martinez v. State of Texas, 2004 WL 2378359
(Oct. 25, 2004) (not officially published). Mar-
tinez claimed ineffective assistance of counsel
and errors by the trial court in making evidence
available to the jury and charging the jury. Most
of those errors revolved around the issue of his
HIV status. He claimed the jury had been im-
properly informed of his HIV status during the
guilt phase, and that it had been improperly in-
structed concerning this element during the
sentencing phase. The court found that most of
his allegations were far-fetched, and those that
weren’t were nonetheless not significant
enough (or legally compelling enough) to raise
any doubts about his conviction or sentence. Of
particular note, the court rejected Martinez’s
claim that the fact of his HIV status would have
to be shown beyond a reasonable doubt under
the punishment phase, as likened to an “extra-
neous crime or bad act.” The court noted that
evidence in the record showed without a doubt
that he was HIV positive and knew this at the
relevant time. A.S.L.

International AIDS Notes

The U.S. Department of Labor announced on
Oct. 20 the award of $9 million in grants to im-
plement workplace-based HIV/AIDS educa-
tion programs in several countries in Africa and
Asia. BNA Daily Labor Report, No. 204,
10/22/04, p. A–7. A.S.L.

PUBLICATIONS NOTED & ANNOUNCEMENTS

Event Announcement

Same-Sex Marriage Debate at NYU Law School
— NYU Law School’s Melvyn and Barbara

Weiss Public Service Forum and Annual Fall
Lecture on November 15 will be devoted to the
topic “What is a Family” and will feature as
speakers The Honorable John M. Greaney, jus-

tice of the Massachusetts Supreme Judicial
Court (who voted in the majority in the Good-
ridge case) and N.Y. Supreme Court Justice
Honorable Barry A. Cozier. Both judges are
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NYU alumni. Visiting Professor William
Eskridge, Jr., author of numerous books and ar-
ticles on same-sex marriage issues, will be
moderating the program. The program begins at
6 pm, is free and open to the public, and will
earn attendants 2 CLE credits. On-site check-
in begins at 5:30 pm. RSVP’s and preregistra-
tion are not required.

Movement Position Announcements

Gay & Lesbian Advocates & Defenders, New
England’s GLBT and HIV public interest law
firm, is accepting applications for a full-time at-
torney to do litigation and appellate advocacy
in the state and federal courts of the New Eng-
land states, in a position that will begin early in
2005. Eight or more years of legal experience is
preferred. A willingness to learn about GLBT
and HIV legal issues is required and a familiar-
ity with some facet of these issues is preferred
but not required. New England bar admission
preferred. Salary depends on experience; full
benefits. Send confidential resume, cover letter
and writing sample to: Gary Buseck, GLAD, 30
Winter Street, Suite 800, Boston, MA 02108 or
by email to gbuseck@glad.org. Applications
will be considered on a rolling basis until No-
vember 30 or until the position is filled.

The New York Civil Liberties Union is ac-
cepting applications for the position of Director
of its Reproductive Rights Project, which de-
fends women’s rights to make their own repro-
ductive choices. The director oversees the pro-
gram, including litigation, advocacy, public
education and fundraising, is a member of NY-
CLU’s senior staff and reports directly to the
Executive Director. Qualifications include a
minimum of four years litigation experience or
the equivalent; salary based on experience, full
benefit package. NYCLU is an affirmative ac-
tion/equal opportunity employer. Mail or fax a
letter of interest, resume and recent legal writ-
ing sample to: NYCLU, Box RRP, 125 Broad
Street, 17th Floor, New York NY 10004, fax
212–344–3318, or email to: jobs@nyclu.org,
with “Director RRP” on the subject line. Ap-
plications will be received until the position is
filled.

Human Rights Campaign is accepting appli-
cations for a Staff Counsel position in its Legal
Department. The primary duties will include
providing legal research and analysis to state
and federal legislative advocacy programs, col-
laboring with HRC lobbyists, field staff and
coalition allies on policy initiatives, handling
corporate legal maters, and helping supervise
the law fellows program. There is a preference
for attorneys with two to three years of experi-
ence in legislative lawyering, but applications
from entry-level candidates will be considered.
Admission to practice in D.C. is necessary, so
candidates from elsewhere must take the D.C.
bar or be eligible to waive in. Traveling and

public speaking are also involved. For informa-
tion on submitting a resume and application,
please visit http://www.hrc.org/Tem-
plate.cfm?Section=About_HRC&Tem-
plate=/ContentManagement/Content Dis-
play.cfm&ContentID=23137.
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der & L. 739 (Spring 2003).

Muller-Peterson, Jane, Expanding the Defi-
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A Case Study, 4 Georgetown J. Gender & L. 781
(Summer 2003).
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Gender & L. 747 (Spring 2003).
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Bell, Megan, Transsexuals and the Law, 98
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ling: The European Court of Human Rights
Recognizes Transsexual Civil Rights in Goodwin
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(Spring 2004).
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ments and Same-Sex Relationships: When an
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Note, Queer Eye for the Military Guy: Will
“Don’t Ask Don’t Tell” Survive in the Wake of
Lawrence v. Texas?, 78 St. John’s L. Rev. 897
(Summer 2004).

Woods, Jane T., Due Process Right to Privacy:
The Supreme Court’s Ultimate Trump Card, 69
Missouri L. Rev. 831 (Summer 2004).

Wu, Felix, United States v. American Library
Ass’n: The Children’s Internet Protection Act,
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Berkeley Tech. L. J. 555 (2004).

Specially Noted:

Vol. 4, No.2 of the Georgetown Journal of Gen-
der and the Law (Spring 2003), just published,
reports the proceedings of the Fifth Annual
Gender, Sexuality, and the Law Symposium at
Georgetown Law School. Individual articles are
noted above. ••• The October 2004 issue of
the British journal Family Law (Vol. 34) in-

cludes an report summarizing the new Gender
Recognition Act 2004, which went into effect
over the summer. The Act, Britain’s response to
the Goodwin decision by the European Court of
Human Rights, establishes a mechanism for
transgendered individuals to acquire a certifi-
cate of gender identity and to live their lives in
their preferred gender with full civil rights, in-
cluding the right to marry.

AIDS & RELATED LEGAL ISSUES:

Caveney, Brian J., Needlestick Prevention and
Safety: Progress Through Health System Redes-
ign, 51 Med. Trial Technique Q. 153 (2004).

Epstein, Richard A., In Defense of the “Old”
Public Health: The Legal Framework for the
Regulation of Public Health, 69 Brooklyn L.
Rev. 1421 (Summer 2004).

Galletly, Carol L., and Steven D. Pinkerton,
Toward Rational Criminal HIV Exposure Laws,
32 J. L. Med. & Ethics, 327 (2004).

Hartman, Rhonda Gay, Aids and Adolescents,
7 J. Health Care L. & Pol’y 280 (2004).

McGrath, James, Abstinence-Only Adoles-
cent Education: Ineffective, Unpopular, and Un-
constitutional, 38 U.S.F. L. Rev. 665 (Summer
2004).

EDITOR’S NOTE:

All points of view expressed in Lesbian/Gay
Law Notes are those of identified writers, and
are not official positions of the Lesbian & Gay
Law Association of Greater New York or the Le-
GaL Foundation, Inc. All comments in Publica-
tions Noted are attributable to the Editor. Corre-
spondence pertinent to issues covered in
Lesbian/Gay Law Notes is welcome and will be
published subject to editing. Please address
correspondence to the Editor or send via e-
mail.

Lesbian/Gay Law Notes November 2004 223


