
CALIFORNIA SUPREME COURT APPROVES SECOND-PARENT ADOPTIONSSeptember 2003

The Supreme Court of California has ruled that
the state’s family code does not prohibit second-
parent adoptions, becoming the fourth high court
(after Massachusetts, New York and Vermont) to
sanction second-parent adoptions in its jurisdic-
tion. Sharon S. v. Superior Court of San Diego
County, 73 P.3d 554, 2 Cal.Rptr. 3d 699 (Aug. 4).
The four-judge majority concluded that section
8617 of the Family Code, which applies to inde-
pendent adoptions and ordinarily requires that a
birth parent’s rights be terminated once an adop-
tion is finalized, is not mandatory and can be
waived by the parents if waiver would be in the
child’s best interests andwould not otherwise vio-
late public policy.
Although the specific facts before the court

concerned the second-parent adoption of a child
born to a lesbian couple, themajority did not limit
its ruling to same-sex couples or to couples in
general. This raises the possibility that the deci-
sionwill be reliedupon in the future to seek finali-
zation of “non-traditional” adoptions including
kinship adoptions (such as the adoption of a child
by two adult siblings), adoptions by two people
who either cannot or choose not to marry or regis-
ter as domestic partners, or even adoptions by
more than two people. Whatever its prospective
application, the Supreme Court’s ruling has the
immediate effect of renewing the legitimacy of ap-
proximately 10,000 to 20,000 second-parent
adoptions that have been finalized in California
overmore than a decade through the independent
adoption process.
The underlying facts highlight how some indi-

vidual lesbian and gay litigants have used hetero-
sexist laws as a sword to try to defeat the claims of
former partners after a same-sex relationship has
ended.
Sharon and Annette attended Harvard Busi-

ness School together and were in a committed re-
lationship from 1989 through mid–2000. In
1996, after being artificially inseminated by an
anonymous sperm donor, Sharon gave birth to
Zachary. With Sharon’s consent, Annette peti-
tioned to adoptZachary as a “secondparent.”The
trial court granted the application, and did not re-
quire Sharon to terminate her own parental rights

in order for Annette to also become Zachary’s le-
gal parent.
Sharon gave birth to her second son, Joshua, in

1999 after being artificially inseminated with the
sperm of the same anonymous donor. Sharon
signed the appropriate paperwork to begin the
process forAnnette to bedesignated Joshua’s sec-
ond legal parent. The paperwork, like that for all
independent adoptions inCalifornia, gave Sharon
the right to revoke her consent to Annette’s adop-
tion of Joshua within 90 days. (The statutory win-
dow period has since been shortened to 30 days.)
Sharon never revoked her consent during this
window period, and Annette filed her adoption
petition in due course. In April of 2000, the San
Diego County Department of Health and Human
Services recommended to the court that Annette’s
petition be granted, consistent with the formal
policy it had enacted in 1999 approving second-
parent adoptions.
Complications arose when the couple sepa-

rated prior to finalization of the adoption. After
successfully postponing the hearing on Annette’s
adoptionpetition several times, Sharonultimately
moved for court approval to withdraw her consent
to the second-parent adoption. HHS continued to
recommend that Annette’s petition be granted,
since she had shared in planning and handling
Joshua’s daily care since birth, and had a close
and loving relationship with Joshua as his second
parent. After obtaining a domestic violence re-
straining order against Annette, Sharon moved to
dismiss Annette’ adoption petition altogether, ar-
guing that Sharon’s consent to the adoption had
been procured through fraud and duress, and that
withdrawal of her consent was in Joshua’s best in-
terests. Court-appointed counsel for Joshua sup-
ported Sharon’s application, arguing that the at-
torney who had facilitated the adoption process
did not comply with statutory requirements when
she represented Annette and Sharon simultane-
ously. The trial court denied both of Sharon’s mo-
tions since Sharon had not withdrawn her consent
during the 90–day statutory window period, and
since, in the court’s judgment, the adoption was
likely to be in Joshua’s best interests.

On appeal, Sharon argued that the adoption
was not statutorily authorized, and the court was
without jurisdiction to grant Annette’s petition,
because section 8617 requires full termination of
a birth parent’s rights in every independent adop-
tion, something Sharon never consented to. The
appellate court agreed, ruling in a divided opin-
ion that with the exception of adoptions that are fi-
nalized pursuant to California’s stepparent adop-
tion statute (which, until California’s domestic
partnership statute became law in 2001, applied
only to married heterosexual couples), there is no
statutory basis to finalize an adoption where the
consenting biological parent does not relinquish
all parental rights. The court of appeal’s decision
raised troubling questions for thousands of fami-
lies who had used the independent adoption pro-
cess to effectuate second-parent adoptions.
Would adoptions finalized years if not decades

before be deemed void retroactively? According
to the Supreme Court, the answer to this question
was a resounding “no.” Six of the seven justices
ruled that section 8617 of the family code did not
bar same-sex, second-parent independent adop-
tions. The high court reversed the decision of the
court of appeal and remanded the cases for further
proceedings.
Writing for the four-judge majority, Justice

Kathryn Mickle Werdegar began her analysis by
noting that a party who stands to benefit from a
statutory provision (in the case of an independent
adoption, the adoptive parent) may waive that
benefit if the statute does not prohibit waiver.
Here, the court concluded that nothing in section
8617 “or in any other statutory provision, prohib-
its the parties to an independent adoption from
waiving the benefits of section 8617 when a birth
parent intends and desires to coparent with an-
other adult who has agreed to adopt the child and
share parental responsibilities.” This conclusion
was buttressed by a 1925 California Supreme
Court decision (Marshall v. Marshall, 196 Cal.
761), which sanctioned heterosexual stepparent
adoptions even before the California legislature
passed its stepparent adoption statute in 1931.
JusticeWerdegar explained: “InMarshall, we ef-
fectively read second parent adoption into the
statutory scheme, by approving a type of second
parent adoption, stepparent adoption, which at
that time the adoption statutes did not expressly
authorize. In so doing, we necessarily determined
that relinquishment of the birth parent’s rights
was not essential to adoption and that section
8617’s predecessor was not mandatory.”
The majority explained that public policy con-

siderations also favored the continued recognition
of second-parent adoptions. In addition to the fi-
nancial benefits and family stability that they pro-
vide to adopted children, second-parent adop-
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tions ensure that people who actively plan to raise
a family together do not (and cannot) walk away
from their commitments. “Unmarried couples
who have brought a child into the world with the
expectation that they will raise it together, and
who have jointly petitioned for adoption, should
be on notice that if they separate the same rules
concerning custody and visitation as apply to all
other parents will apply to them,” Justice Werde-
gar stated.
The majority disposed of several constitutional

arguments raised by Sharon. Among these was
Sharon’s contention that the California Depart-
ment of Social Services, an agency of the state’s
executive branch, had engaged in legislative ac-
tivity when it drafted and supplied forms that rec-
ognized second-parent adoptions. The court con-
cluded that since the independent adoption
statute did not specifically prohibit second-
parent adoptions, and since theCDSSwas author-
ized by the legislature to promulgate documents
to effectuate the purpose of the adoption statute,
theCDSS actedwithin its authority and construed
the independent adoption statute “reasonably”
when it drafted the forms used by Sharon and An-
nette.
The court also rejected Sharon’s due process

argument, based on the 2000 United States Su-
preme Court decision of Troxel v. Granville, 530
U.S. 57, which struck down a Washington State
statute providing that any person could petition
for visitation of an unrelated child, and that the
court could order such visitation if it was in the
child’s best interests. The California Supreme
Court distinguished Troxel by noting that the
Washington statute did not in any way require pa-
rental consent. Here, by contrast, Sharon con-
sented to Annette’s adoption of Joshua, and did
not revoke her consent during the statutory win-
dow period.
The Supreme Court did not grant Annette’s

adoption petition outright. Rather, it remanded
the case for further proceedings. Two additional
issues stand as potential obstacles to Annette be-
coming a legal parent to Joshua. First, the Su-
premeCourt directed the court of appeal to assess
whether Sharon’s fraud and duress argument has
any factual merit. Second, the court noted that
Sharon retained the right to oppose finalization of
the adoption on the ground that the new circum-
stances make it contrary to Joshua’s interest. (It
seems unlikely that the trial court will deny An-
nette’s petition on “best interests” grounds.
Shortly before the Supreme Court’s ruling, the
trial court was called upon to assess an interim
visitation schedule for Annette and Joshua. The
court ruled that pursuant to section 7611 of Cali-
fornia’s version of the Uniform Parentage Act
similar to a statutory equivalent ofde factoparent-

hoodAnnette was Joshua’s presumed parent enti-
tled to expanded parental rights.)
Justice Marvin Baxter concurred with the

court’s ruling, noting that the decision to approve
second-parent adoptions was “unremarkable,”
given that so many other jurisdictions already
have done so. But in his separate decision joined
by Justice Ming Chin, Baxter chided the majority
for not expressly limiting its holding to second-
parent adoptions, i.e., to adoptions that would re-
sult in a child having no more than two legal par-
ents. According to Justice Baxter, if the majority’s
decision were to be read literally, “nothing in the
Family Code would be left to prevent a child from
having three or four or a village’s worth of legal
parents, so long as all the would-be parents agree
to waive section 8617 and a sole family court
judge sometime, somewhere, finds the adoption to
be in the child’s best interest.” The majority re-
sponded to this concern by noting: “Our explicit
recognition in this case of the legal ground for sec-
ond parent adoptions obviously cannot be taken
as authority for multiple parent or other novel
adoption scenarios. Nothing we say in this case
can validate an adoption that is not in the child’s
interest, omits any essential statutory element, or
is in violation of a public policy the Legislature
may express.” Since the legislature has not ex-
pressly limited thenumber of legal parents a child
may have, one could argue that the majority has
not addressed the crux of Justice Baxter’s point.
As over-stated as some might consider Justice
Baxter’s point to be (whether from a practical or
public policy perspective), it is not made out of
whole cloth. In his opinion, he refers to reports of
trial court decisions from Alaska and California
that already have sanctioned adoptions resulting
in a child having more than two legal parents.
Justice Janice Rogers Brown nominated last

month by President George W. Bush for the fed-
eral appeals court inWashington, DC and consid-
ered by some to be a potential US Supreme Court
nominee explained in her concurring opinion that
she does not believe independent adoptions
should be used in the future to effectuate second-
parent adoptions. Although Justice Brown would
not disturb past adoptions, and even concurred in
the court’s judgment as to Annette based on equi-
table principles of estoppel, she explained that in
her view, the legislature has limited second-
parent adoptions to situations where there is a le-
gal relationship between the birth and second
parent: “TheLegislature has twice prescribed the
terms by which a child may gain a second parent
without losing the first: onlywhere the twoparents
are related by marriage or domestic partnership.
This court has no authority to reject the legislative
rule for one it deems preferable.” Accusing the
majority of “trivializing family bonds” by “im-

porting the principles of the marketplace into the
realm of home and family,” Justice Brown con-
cluded that the California Department of Social
Services’ letter interpreting section 8617 so as to
allow second-parent adoption “fails in substance
as well as procedure.”
The majority attacked the premise of Justice

Brown’s argument, noting “any suggestion that
the statutory availability of stepparent adoption
implies legislative approval of other kinds of sec-
ond parent adoption is belied by the possibility of
second parent adoptions being effected through
agency procedures.” (According to Shannon
Minter, legal director of the National Center for
LesbianRights, very few same-sex second-parent
adoptions in California rely on agency proce-
dures, since an agency adoption entails the birth
parent temporarily relinquishing his or her right
to custody of the child to the adoption agency. Al-
though this is done with the express understand-
ing that the birth parent and the prospective sec-
ond parent will be designated as the legal parents
of the child by the agency, the even temporary re-
linquishment of control is a heart-wrenching if not
also risky proposition.)
Justice Brown took the liberty of speculating

why theCalifornia legislature intended, at least in
her view, reflecting the recent enactment of do-
mestic partnership law, to limit second-parent
adoptions to couples who are married or regis-
tered as domestic partners: “TheLegislature’s in-
sistence that the adopting parent have a legal re-
lationship with the birth parent reflects the fact
that the adoptive parent’s relationship with the
child does not exist in a vacuum, but is related to
the parents’ relationship with each other The law
permits single individuals to adopt a child on
their own because one parent is better than none.
It does not follow, however, that two unrelated par-
ents are better than one.” According to themajor-
ity, this narrow view does not take into considera-
tion the reality and the complexity of family
relationships. Justice Baxter’s position would
prohibit second-parent adoptions for same-sex
couples that cannot register as domestic partners,
such as where both partners do not share a com-
mon residence, or where one partner has a non-
immigrant visa. Themajority also highlighted that
same-sex couples might choose not to register as
domestic partners for reasons of privacy and con-
fidentiality, but still would want to ensure that
they and their children have the legal rights and
protections that arise from a legal parent-child re-
lationship.
Sharon S. was represented by Douglas Sheper-

sky, William Blatchley, John L. Dodd and Lisa A.
DiGrazia. Annette F. was represented by Leigh A.
Kretzschmar, Kathleen Murphy Mallinger, and
Charles Bird of Luce, Forward, Hamilton &
Scripps. Joshua was represented by Terence Chu-
cas and Judith E. Klein. Ian Chesir-Teran
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Same-Sex Partners’ First Win in International
Human Rights Law

On July 24, in Karner v. Austria, the European
Court of Human Rights found (effectively by 7
votes to 0 on the merits) sexual orientation dis-
crimination violating Article 14 (non-
discrimination) together with Article 8 (respect
for home) of the European Convention on Human
Rights, where a same-sex partner was denied a
right extended to an unmarried different-sex part-
ner regarding tenant succession. (The opinion
can be found on the Court’s website.) The facts
were essentially the same as in Braschi v. Stahl
Associates, 543 N.E.2d 49 (N.Y. 1989) (landlord
seeks to evict surviving same-sex partner after
death of official tenant of apartment). However,
Siegmund Karner’s landlord succeeded in evict-
ing him, because (unlike in Braschi) the Austrian
rent-control legislation had no residual, unde-
fined category of “family member,” and because
the Austrian Supreme Court held that (in 1974)
the Austrian Parliament had intended the legisla-
tion’s sex-neutral category of “life companion”
(“a person who has lived in the [apartment] with
the former tenant until the latter’s death for at
least three years, sharing a household on an eco-
nomic footing like that of a marriage”) to protect
only an unmarried different-sex partner.
To the knowledge of this contributor, who sub-

mitted written comments (an amicus brief) on be-
half of ILGA-Europe (the European Region of the
International Lesbian and Gay Association), Lib-
erty (the British equivalent of the ACLU) and
Stonewall (the British LGB lobbying and litiga-
tion group),Karner represents the first victory un-
der an international human rights treaty by factu-
ally and legally same-sex partners (vs. partners
who are factually different-sex but legally same-
sex because one partner is transsexual). The court
began by considering whether the application
should be struck out of its list of cases, because
Siegmund Karner had died in 2000, leaving no
heirs who wished to pursue his application. The
court concluded: “the subject matter of the pres-
ent application the difference in treatment of ho-
mosexuals as regards succession to tenancies un-
der Austrian law involves an important question
of general interest not only for Austria but also for
otherMember States of theConvention. In this re-
spect the Court refers to the submissionsmade by
ILGA-Europe, Liberty and Stonewall, whose in-
tervention in the proceedings as third parties was
authorised as it highlights the general importance
of the issue.… In these particular circumstances,
the Court finds that respect for human rights as
defined in theConvention…requires a continua-
tion of the examination of the case…”The ad hoc
Austrian judge disagreed, making the vote for
finding a violation of theConvention technically 6
to 1, but he would have joined the majority (con-

sisting of judges from Bulgaria, Croatia, Den-
mark, Greece, Italy and Malta) had Mr. Karner
been alive.
Turning to Article 14, which does not prohibit

discrimination generally but only in the enjoy-
ment of other Convention rights, the Court had to
determine whether one ofMr. Karner’s other Con-
vention rights was sufficiently affected. “The
Court does not find it necessary to determine the
[Article 8] notions of ‘private life’ [whichhasbeen
held to include sexual orientation] or ‘family
life’[which has so far been held to cover unmar-
ried different-sex but not yet same-sex partners]
because, in any event, the applicant’s complaint
relates to the manner in which the alleged differ-
ence in treatment adversely affects the enjoyment
of his right to respect for his home guaranteed un-
der Article 8 .…The applicant had been living in
the [apartment] that had been let toMrW. and if it
had not been for his sex, or rather, sexual orienta-
tion, he could have been accepted as a life com-
panion entitled to succeed to the lease, pursuant
to Section 14 of the Rent Act.” The court thus
found it unnecessary to overrule the former Euro-
pean Commission of Human Rights’ case law in-
terpreting “family life” as excluding same-sex
partners, but could easily do so in a future case, in
view of the outcome in Karner.
Given that Article 14 applied, the court then

had to decide whether the difference in treatment
could be justified: “a difference in treatment is
discriminatory if it has no objective and reason-
able justification, that is, if it does not pursue a le-
gitimate aim or if there is not a reasonable rela-
tionship of proportionality between the means
employed and the aim sought to be realised …
Furthermore, very weighty reasons have to be put
forward before theCourt could regard a difference
in treatment based exclusively on the ground of
sex as compatible with the Convention … Just
like differences based on sex, differences based
on sexual orientation require particularly serious
reasons by way of justification…” The court had
earlier noted the arguments of ILGA-Europe, Lib-
erty and Stonewall that “a strong justification was
requiredwhen the ground for a distinctionwas sex
or sexual orientation” and that “a growing number
of national courts in European and other demo-
cratic societies require equal treatment of unmar-
ried different-sex partners and unmarried same-
sex partners, and that that view is supported by
recommendations and legislation of European in-
stitutions [including] … the Parliamentary As-
sembly of the Council of Europe… the European
Parliament … and the Council of the European
Union …”
The Austrian Government argued that the re-

strictive interpretation of the Rent Act pursued
the legitimate aim of “protection of the traditional
family unit. The Court can accept that protection
of the family in the traditional sense is, in princi-

ple, a weighty and legitimate reason which might
justify a difference in treatment … [However,]
[t]he aimof protecting the family in the traditional
sense is rather abstract and a broad variety of con-
crete measures may be used to implement it. In
cases in which the margin of appreciation [or dis-
cretion] afforded to member States is narrow, as
[is] the position where there is a difference in
treatment based on sex or sexual orientation, the
principle of proportionality does not merely re-
quire that the measure chosen is in principle
suited for realising the aim sought. It must also be
shown that it was necessary to exclude persons
living in a homosexual relationship from the
scope of application of Section 14 of the Rent Act
in order to achieve that aim. The Court cannot see
that theGovernment has advanced any arguments
that would allow of such a conclusion. Accord-
ingly, the Court finds that the Government have
not offered convincing and weighty reasons justi-
fying the narrow interpretation of Section 14(3) of
the Rent Act that prevented a surviving partner of
a couple of the same sex from relying on that pro-
vision. Thus, there has been a violation of Article
14 of the Convention, taken together with Article
8.”
Karner establishes a general principle that all

governments in the45member states of theCoun-
cil of Europe (which have combined populations
of over 800,000,000 people) that decide volun-
tarily to extend a right or duty of married
different-sex partners to unmarried (and unregis-
tered) different-sex partnersmust, absent a strong
justification, treat unmarried (and unregistered)
same-sex partners in the same way. The most
striking feature of the court’s reasoning (which
overruled the former European Commission of
HumanRights’ negative decision on the justifica-
tion issue from1983 to 1996) is its rejection of the
argument that it is necessary to exclude same-sex
partners from specific rights and duties of unmar-
ried different-sex partners to protect “the family
in the traditional sense.” This reasoning, which
could also apply to exclusion from specific rights
and duties of married different-sex partners, and
ultimately to access to civilmarriage, can be cited
in future cases under the Convention and in other
litigation by same-sex partners around the world.
One such case is Edward Young v. Australia,
which is pending before the United Nations Hu-
manRightsCommittee, and is very similar toKar-
ner, except that the benefit denied to a surviving
same-sex partner (but not an unmarried
different-sex partner) is a war widower’s pension.
Robert Wintemute

First Openly-Gay Justice of a U.S. State’s Highest
Court Appointed

Oregon Governor Ted Kulongoski has appointed
D. Rives Kistler, an openly-gay man who is a
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judge of the Oregon Court of Appeals, to a va-
cancy on theOregonSupremeCourt. To thebest of
our knowledge, Justice-designate Kistler will be
the first openly-gay person to serve as a justice of
the highest court of a state. (There have undoubt-
edly been and are now closeted state high court
justices, of course.)
Kistler, whose background includes clerking

for U.S. Supreme Court Justice Lewis F. Powell,
Jr., in the early 1980s, is a summa cum laude
graduate of Georgetown University Law Center
(Class of 1981), and also earned degrees from
Williams College (B.A.) and University of North
Carolina atChapelHill (M.A.).Kistler had served
as an assistant attorney general underKulongoski
when the governor served as Attorney General of
Oregon. According to news reports from Oregon,
he is very highly regarded as one of the stars of the
Oregon judiciary. Portland Oregonian, Aug. 6,
and nobody disputes his qualifications for the po-
sition.
However, the appointment aroused controversy

for reasons having nothing to do with Kistler’s
sexual orientation. The justice whose retirement
created the opening for this appointment was Su-
san Leeson, the only woman serving on the court.
As a result, Kistler’s appointment will leave the
court totally male, which was described as “infu-
riating” by Katherine O’Neil, the founding presi-
dent of Oregon Women Lawyers, who recited the
names of three highly qualified women state
judges who could have been appointed. The only
other state supreme court with no women serving
as judges is Indiana’s, and women are a majority
of the highest court judges in several states, in-
cluding, as of this year, New York. Kistler’s ap-
pointment was also criticized by rural legislators,
who observed that all of the judges serving on the
court of appeals and the supreme court live in the
metropolitan areas of Eugene or Portland, leaving
rural Oregon totally unrepresented on the appel-
late bench. One Republican legislator observed
that the lack of rural representation was “one of
the biggest issues dividing the state right now,”
pointing to a recent initiative that was narrowly
rejected by voters that would have required the
election of court of appeals judges from geo-
graphic districts in order to rectify this “prob-
lem.” Themeasure failed by only 1 percent of the
votes cast.
TheOregonian quoted Kistler’s reaction to be-

ing the first openly-gay justice of the state’s high-
est court: “It’s obviously something that matters,
but ultimately I think what really is important is
how you can contribute to the work of the court.
Having that diversity on the court helps people
see things they might miss otherwise. And there’s
a value in that. But there’s all sorts of diversity
people bring to the court. And I assume the gover-
nor took those things into consideration.” A.S.L.

European Court of Human Rights Requires Most
Health Insurance Plans to Cover Gender
Reassignment

On June 12, in van K)ck v. Germany, the Euro-
pean Court of Human Rights held by 4 votes to 3
that German courts violated Articles 6 (right to a
fair hearing) and 8 (respect for private life) of the
EuropeanConvention onHumanRights, by inter-
preting a health insurance contract between a
transsexual woman and a private insurance com-
pany as not requiring reimbursement of the cost of
the hormones, surgery and other medical treat-
ment required for her gender reassignment.
Carola van KMck was born male but changed her
given name in 1991 and underwent gender reas-
signment surgery in 1994. As an employee of the
State of Berlin, shewas entitled to reimbursement
of her medical expenses, 50% by her employer
and 50% by a private insurance company. When
the company refused to pay its share, she began a
civil action. Under the Insurance Contract Act of
1908, the companywas obliged to reimburse “ex-
penses for curative treatment which is medically
necessary onaccount of a disease ... The insurer is
exempted from liability if the insured person has
deliberately caused [his or her] own disease ...”
Two courts rejected her claim, holding that, al-

though “her transsexuality constituted a dis-
ease,” the medical treatment she underwent for it
was not “necessary.” The Berlin Regional Court
found that “the applicant ought to have had first
recourse to less severe means, namely an exten-
sive psychotherapy of 50 to 100 sessions ... ” The
Berlin Court of Appeal relied on the expert’s
statements “that gender re-assignment was not
the only possible curative treatment, but recom-
mendable from a psychological-psychotherapist
point of view in order to improve the applicant’s
social situation,” and that “gender re-assignment
measures could not be expected to cure the appli-
cant’s transsexuality.”Even if treatmentwere oth-
erwise necessary, Ms. van KMck was not eligible
for reimbursement because “she had herself de-
liberately caused the disease.” The Court of Ap-
peal implied that she was not a “true transsexual”
but was merely angry at having been infertile as a
man.
The European court majority began by noting

that, under Article 6, “it is in the first place for the
national authorities, and notably the courts, to in-
terpret domestic law and that it will not substitute
its own interpretation for theirs in the absence of
arbitrariness.” In van K)ck, the “arbitrariness”
threshold was met because “the German courts’
evaluation of the expert opinion and their assess-
ment that improving the applicant’s social situa-
tion ... did not meet the requisite condition of
medical necessity [and] ... would have required
special medical knowledge and expertise in the
field of transsexualism. In this situation, the Ger-
man courts should have sought further, written or
oral, clarification from the expert Dr H. or from
any other medical specialist. ... ” Nor was “the

Court of Appeal ... entitled to take the view that it
had sufficient information and medical expertise
for it to be able to assess the complex question of
whether the applicant had deliberately caused
her transsexuality.”
Turning to Article 8, the majority observed that

“the civil court proceedings touched upon the ap-
plicant’s freedom to define herself as a female
person, one of the most basic essentials of self-
determination. ... [T]he facts complained of ... had
repercussions ... on a fundamental aspect of [the
applicant’s] right to respect for private life,
namely her right to gender identity and personal
development. ... [W]hat matters is not the entitle-
ment to reimbursement as such, but the impact of
the court decisions on the applicant’s right to re-
spect for her sexual self-determination ...” The
defects in the German courts’ reasoning that
breached Article 6 (a procedural guarantee) also
violated the “respect for private life” branch of
Article 8 (which has a substantive component). In
particular, the Court of Appeal “reproached the
applicant with having deliberately caused her
condition of transsexuality[, and] ... found that the
applicant ... was ... genuinely male orientated. In
doing so, the Court of Appeal ... substituted its
views on most intimate feelings and experiences
for those of the applicant, and this without any
medical competence. It thereby required the ap-
plicant ... to show a ‘genuine nature’ of her trans-
sexuality although ... the essential nature and
cause of transsexualism are uncertain.”
Under both Articles 6 and 8, the majority con-

cluded that “gender identity is one of the most in-
timate private-life matters of a person. The bur-
denplaced on aperson in such a situation to prove
the medical necessity of treatment, including ir-
reversible surgery, appears therefore dispropor-
tionate.” The majority did not decide that the
Convention requires reimbursement of the cost of
gender reassignment. What it decided is that,
where a public or private health insurance plan
reimburses the cost of “medically necessary”
treatment, the plan must cover the cost of gender
reassignment even if the usual strict criteria for
determining “medical necessity” do not appear to
be satisfied. These criteria must be relaxed in or-
der to respect the transsexual individual’s self-
determination of their gender identity, and to take
into account the lack of scientific certainty in this
area.
Judge Ress (from Germany) made this clear in

his concurring opinion: “The term ‘necessary’ in
relation to gender surgerymust therefore be inter-
preted with a view not only to respecting the diffi-
cult situation of potential transsexuals but also to
taking into account the findings of science ...
[W]here ... the doctor who examined the person
concerned came to the conclusion ... that the ap-
plicant was a transsexual and that transsexuality
constituted a disease and ... recommended the
operation, the decision of the applicant should al-
ways be the final and decisive factor to indicate
that the operation was necessary. I think that this
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type of case ... can be clearly distinguished from
other medical cases. ... It is a most intimate and
private aspect of a person’s life whether to un-
dergo a gender-reassignment operation, and
therefore the courts, in considering the necessity
of an operation should take into account, as one of
the decisive factors, the wishes of the transsex-
ual.”
The three dissenting judges disagreed “that

there is anythingdisproportionate about requiring
a person such as the applicant to prove the medi-
cal necessity of treatment including irreversible
surgery. ... [The majority’s finding,] we fear,
means that themedical necessity of surgerywould
have to be assumed in every case involving a
transsexual. ... The likely consequence indeed
would be the exclusion of such cover from medi-
cal insurance policies to the great disadvantage of
transsexuals in general.” However, the majority’s
reasoning suggests that they would uphold some
criteria for determining “medical necessity,” and
that they would not permit a blanket exclusion of
gender reassignment from health insurance poli-
cies. Robert Wintemute

State Domestic Partnership Registration Law Does
Not Preempt S.F. Anti-Discrimination Ordinance

The mere fact that the state legislature has estab-
lished a domestic partner registry does not pre-
empt the field of legislation pertaining to domes-
tic partnerships, the U.S. Court of Appeals for the
9th Circuit ruled on July 29. Under the California
Constitution, a community, suchasSanFrancisco,
may require those awarded contracts by the local
government to grant employees’ domestic part-
ners benefits equivalent to those given employ-
ees’ spouses, even though the state has also
passed legislation regarding domestic partners.
The doctrine of preemption does not apply. S.D.
Myers, Inc. v. City&County of San Francisco, 336
F.3d 1174 (9th Cir. July 29, 2003).
This was the second time that Myers litigation

challenging the city ordinance reached the 9th
Circuit. In 2001, the court sustained the San
Francisco ordinance against assertions that it vio-
lated the U.S. Constitution’s “dormant commerce
clause,” the 14th Amendment’s due process
clause, and theCaliforniaConstitution, and that it
was preempted by the Employee Retirement In-
comeSecurityAct of 1974 (ERISA). The court re-
manded the case, however, so that the trial court
(theU.S.District Court for theNorthernDistrict of
California) could consider whether the state’s
then-recently-enacted Domestic Partnership Law
had preempted the city’s ordinance. The district
court held that state law does not preempt San
Francisco’s ordinance. Myers appealed.
S.D. Myers, Inc., an Ohio-based corporation,

had bid in 1997 on a servicing contract for city-
owned electrical transformers located outside of
San Francisco within California. Although Myers
was the lowest bidder, it was denied the contract
because it refused to certify a willingness to com-

ply with Ordinance 12B, requiring that firms pro-
vide equivalent benefits to domestic partners.
Myers contended that compliance was contrary to
its religious and moral principles, and sued to
have the Ordinance declared invalid. Ordinance
12B covers not only a contractor’s operations
within the city and county, but also any operations
on land outside of San Francisco if the property is
owned or controlled by the city and the contrac-
tor’s presence at that location is connected to a
contract with the city.
Myers was represented in this appeal by Cali-

fornia Advocates for Faith and Freedom, and, in
the earlier case, by the American Center for Law
and Justice. Although in the earlier case San
Francisco was joined by the ACLU and Lambda
Legal Defense as amici, no amici appeared on the
city’s’s behalf in this appeal.)
The only issue in this appeal was whether Cali-

forniaFamilyCode§§297 to299.6, governing the
creation and registration of domestic partner-
ships, preempts local S.F. Ordinance 12B. Under
the California Constitution, a locality may make
or enforce, within its boundaries, all local, police,
sanitary, and other ordinances and regulations not
in conflict with general laws. A local law conflicts
with a state law if it (1) duplicates a law, or (2)
contradicts a law, or (3) enters into an area fully
occupied by state law.
The S.F. ordinance does not “duplicate” state

law because it is one type of measure, an anti-
discrimination law, while the state law is another
type, a law establishing a registry, that does not at-
tach any specific rights to registration. The laws
serve two different functions; one is not duplica-
tive of the other, held the court. For essentially the
same reasons, the court held that Ordinance 12B
does not contradict the state’s Family Code. The
laws have two different purposes.. A state may
“fully occupy” an area either expressly or by im-
plication. Neither type of occupation occurred
here, stated the court. In fact, the state statute ex-
pressly provides that a locality may retain or
adopt ordinances, policies, or laws that offer
“rights within that jurisdiction” to domestic part-
ners as defined by state law, or as more broadly
defined by local law, or that impose duties upon
third parties (not restricted by jurisdiction) re-
garding domestic partners, that are in addition to
the rights and duties set out in the state law. Cal.
Family Code § 299.6(c).
Myers contended that, by including the phrase

“within that jurisdiction” in the statute, the state
fully occupied the area of domestic partnership
law when an employer operates outside the juris-
diction of the locality. San Francisco, on the other
hand, noted that “within that jurisdiction” is only
attached to “rights,” not to “duties”; it contended
that it may impose duties upon contractors wher-
ever located, if the contractorswish to do business
with the City. The 9th Circuit panel agreed with
the City’s contention, holding that a city may ex-
ercise proprietary powers over property it owns
even if that property lies outside the city’s corpo-

rate boundaries. The legislature, furthermore, did
not implicitly exercise full occupation of the area,
which would be signaled by, inter alia, (1) com-
plete coverage of the subject matter by state law,
or (2) partial coverage by state law in such aman-
ner as to indicate that regulation of the area is a
“paramount state concern that will not tolerate
further additional local actions.” (Citing
Sherwin-WilliamsCo. v. City of Los Angeles, 4 Cal.
4th 893, 898, 844 P.2d 534, 537, 16 Cal. Rptr. 2d
215, 218 (1993). Neither signal appears in this
case. “A municipality’s ability to contract exclu-
sively with businesses that do not discriminate on
the basis of domestic partner status has not been
‘fully,’ ‘completely,’ or even ‘partially’ covered by
state law.” Municipal contracting choices in this
areahavenot beenaddressedby theLegislature.
The Court of Appeals therefore affirmed the

opinion of the district court, rejecting Myer’s new
challenge to the ordinance. Alan Jacobs

2nd Circuit Sustains Discharge of Pedophile High
School Teacher

On July 16, the U.S. Court of Appeals for the 2nd
Circuit affirmed the termination of a New York
City High School teacher based upon his affilia-
tion with the North American Man/Boy Love As-
sociation (NAMBLA). Melzer v. Board of Educa-
tion, 2003 WL 21660299.
Paul Melzer had taught high school science for

over thirty years at the prestigious Bronx High
School of Science. In 1968, Melzer obtained ten-
ure. In 1980, Melzer became a member of NAM-
BLA and over the years served in a variety of ca-
pacities, including membership in NAMBLA’s
steering committee and as NAMBLA’s treasurer.
Melzer also co-founded NAMBLA’s publication,
the Bulletin, contributed articles and served as
editor. While Melzer was editor of the Bulletin,
various articles appeared including “Staying Safe
andHappy as aMan/Boy Lover”, and advice arti-
cles on how to deal with police, how to store con-
traband erotica to escape discovery, and how to
keep the specifics of a relationship with an
under-age boy secret from authorities.
TheNewYorkCity Board of Education first be-

came aware ofMelzer’smembership inNAMBLA
in 1984 from an anonymous letter received by the
school’s then-principal. At that time, Melzer was
interviewed by the Board’s office of the Inspector
General, but no administrative actionwas takenat
that time when he denied the accusation. The in-
vestigation of Melzer was reopened in 1992. Dur-
ing the course of the reopened investigation in
March 1993, a local television station aired a
three-part news story on public school teachers
who were members of NAMBLA. The news story
featured a secretly recorded video of a NAMBLA
meeting at whichMelzer could be seen advising a
non-tenured employee of the Board of Education
to keep his NAMBLAmembership secret until he
acquired tenure.
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After broadcast of the news story, the Bronx
Science Community, including parents and
teachers, had heated discussions concerning
Melzer and his participation in NAMBLA. Al-
though there was no evidence that Melzer had
ever had inappropriate contact with any students
at Bronx Science, parents were concerned about
having an admitted pedophile teaching their chil-
dren. As a result, the Board commenced discipli-
nary proceedings against Melzer and after thirty
days of hearings held over three years, the hearing
officer recommended that Melzer be terminated.
Melzer’s termination was upheld by the U.S. Dis-
trict Court for the Eastern District of New York
and the instant appeal followed.
Writing for the court of appeals, Judge Richard

Cardamone applied the balancing test estab-
lished by the SupremeCourt inPickering v. Board
of Education, 391U.S. 563 (1968). ThePickering
test requires a court to consider the most appro-
priate possible balancebetween the interest of the
employee as a citizen in commenting upon mat-
ters of public concern, and the interest of the
State, as an employer, in promoting the efficiency
of the public services it performs through its em-
ployees. The balancing test requires a two-step
inquiry: first, a court must determine whether the
speech for which the employee was disciplined
relates to a matter of public concern; and second,
if so, the balance between free speech concern is
made against efficient public service to ascertain
to which the scale tips.
Generally, the Pickering test has been applied

in situations involving speech directed at an em-
ployer. However, in this instance, Melzer’s termi-
nation stems from First Amendment activities oc-
curring outside the workplace and largely
unconnected to it. In addition, the activity that
prompted the Board of Education to fire Melzer
was not a specific instance of speech, but an asso-
ciational activity ofwhich speechwas an essential
component.
Applying the Pickering test, the Court found

that the speech at issue, essentially advocacy
concerning pedophilia, was about matters of pub-
lic concern. However, even though Melzer’s free-
dom to associate with and advocate for NAMBLA
is protected by the First Amendment, the court
upheld Melzer’s termination, finding that the
Board of Education demonstrated that Melzer’s
association and his degree of active involvement
in NAMBLA caused a disruption to the school’s
mission and operations justifying his termination.
As a result, without any allegation thatMelzer had
ever engaged in any inappropriate behavior with
any of the students at Bronx Science, his mere as-
sociation with NAMBLAwas sufficient to support
his termination from a tenured teaching position.
The thought police are back and running in full
force. Todd V. Lamb

2nd Circuit Narrows Application of Vermont
Internet Censorship

A unanimous panel of the U.S. Court of Appeals
for the 2nd Circuit ruled in American Booksellers
Foundation v. Dean, 2003 WL 22016812 (Aug.
27), that the state of Vermont should be enjoined
from applying a statute criminalizing sexually-
oriented communications that are “harmful tomi-
nors” to the kind of internet speech engaged in by
the plaintiffs in the case. The opinion by Circuit
Judge John M. Walker, Jr., thus affirmed most of
the conclusions reached by U.S. District Judge J.
Garvan Murtha, but narrowed the remedy, as
Murtha had permanently enjoined all enforce-
ment of the statute.
13 V.S.A. sec. 2802, was enacted in 2000 un-

der the name “An Act Relating to Internet
Crimes,” and built on an existing Vermont statute
that penalized the distribution to minors of
sexually-oriented materials that are deemed
“harmful to minors.” As soon as Gov. Howard
Dean signed the measure into law, this lawsuit
was filed, contending that the law violated the 1st
Amendment and theCommerceClause of theU.S.
Constitution. Being well-advised that the lawsuit
was likely to succeed, in light of the U.S. Supreme
Court’s ruling in Reno v. American Civil Liberties
Union, 521 U.S. 844 (1997), which had struck
down a similar federal statute, the Vermont legis-
lature amended Section 2802 to limit its applica-
tion to the dissemination of indecent material to a
minor “in the presence of a minor,” and created a
new section, 2802(a), applying to the same ofma-
terial when dissemination occures “outside the
presence of the minor” but the disseminator has
“actual knowledge” that the recipient is a minor.
The plaintiffs then filed an amended complaint
attacking the amended statute. The state argued
that the plaintiffs, none of whom had been prose-
cuted, lacked standing to challenge the statute,
and, on the merits, that the statute did not violate
any constitutional limitations on the state’s legis-
lative authority.
The first problem faced by the court was to

identify what the statute applied to, since the lan-
guage is not perfectly clear. In challenging stand-
ing, the state argued that the statute as amended
applied only to situations where somebody sent a
message over the internet to a recipient that they
knew to be aminor, but the court rejected this pos-
sibility. “The terms of Section2802(a) canbe eas-
ily read to apply tomaterial placed on awebsite or
shared with an email or internet discussion
group,” wrote Judge Walker. “When people post
information onto awebsite available to the public,
they ‘distribute’ or ‘give away’ the information. ‘A-
ctual knowledge’ that a recipient is aminor is pos-
sible not only in cases of two-person email but
also when the disseminator of the material knows
that there will be minors among the many people
who visit the website or participate in the discus-
sion group.”Walker noted that there is no authori-

tative construction of the statute by the Vermont
SupremeCourt along the lines arguedby the state.
Actually, the only plaintiffs on whose internet

websites the court focused attention were the
ACLU of Vermont and the Sexual Health Network
(SHN), and the standing issue seems to have been
litigatedwith reference to their websites. ACLUof
Vermont’swebsite provides a direct link to the na-
tionalACLUwebsite,which includesmaterial po-
tentially subject to the statute on subjects such as
birth control, safe sex practices, gay and lesbian
rights, abortion, and sex education. Perhaps more
to the point, SHN’s website contains “information
on a range of sex-related topics,” wrote Walker,
“including: sexual addiction, advice for making
safe sex practices more erotic, guidelines on the
safe practice of bondage sadomasochistic activi-
ties, and information on how those with disabili-
ties can experience sexual pleasure.” One sus-
pects SHN’s website has more of the kind of
communication that Vermont legislators sought to
prevent minors from receiving. Having found that
the statute potentially applied to these websites,
Walker concluded that “the choice that the statute
presents to plaintiffs censor their communica-
tions or risk prosecution plainly presents a ‘realist
danger’ of ‘direct injury,’” thus giving them stand-
ing to challenge the constitutionally of the statute.
That said, the 1st Amendment analysis was

quite brief, inasmuch as the court found that the
1997 Reno decision essentially decides this case
as well. There was no evidence that Internet tech-
nology has change sufficiently since 1997 to un-
dermine the Supreme Court’s reasoning back
then that this kind of a statute presents direct cen-
sorship of speech to adults for the sake of shield-
ing children, thus requiring a general dilution of
Internet speech. Judge Walker conceded that if
the state’s argument about the limited reach of the
statute was actually correct, then the 1st Amend-
ment problems presented by the statute would be
minimal, but having rejected that narrow con-
struction, found that the 1st Amendment prob-
lems were substantial enough to invalidate the
statute.
In addition, the court found that the statute vio-

lates theCommerceClause. Under the doctrine of
“dormant Commerce Clause,” a state’s attempt to
regulate interstate commerce or commercial ac-
tivity taking place outside its borders is subject to
the limitations imposed by the Constitution hav-
ing given to the federal government the sole power
to regulate commerce between the states. Under
Supreme Court precedents, the Vermont statute
would be evaluated as an attempt by Vermont to
regulate what internet content providers in other
states could put on their websites, even though
their only connection with Vermont is that Ver-
monters can access their websites and send and
receive email from them.
“A person outside Vermont who posts informa-

tion on a website or on an electronic discussion
group cannot prevent people in Vermont from ac-
cessing the material,” Walker wrote. “If someone
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in Connecticut posts material for the intended
benefit of other people inConnecticut, that person
must assume that someone from Vermont may
also view the material. This means that those out-
side Vermont must comply with Section 2802a or
risk prosecution by Vermont.” But such attempts
byVermont to controlwhat goes on outside its bor-
ders violates a basic principle of the division of
power between the federal and state governments.
Characterizing regulation of internet content by
individual states as “impracticable,” Walker
wrote that it was “likely that the internet will soon
be seen as falling within the class of subjects that
are protected from State regulation because they
‘imperatively demand a single uniform rule,’”
quoting from an 1852 Supreme Court decision
that helped to define the dormant Commerce
Clause doctrine.
However, having found that the statute violated

theConstitutionwith respect to thewebsites of the
ACLU of Vermont and SHN, the court of appeals
was not willing to go as far as District Judge Mur-
tha and permanently enjoin all enforcement of the
statute. As Judge Walker had noted, there were
some potential applications of the statute that
present no constitutional problem, most specifi-
cally of somebody sending an individual email to
a recipient known to be a minor, containing
sexually-oriented material harmful to that minor.
Thus, it struck the appeals court as prudent to
limit the injunctive relief to the particular issues
faced by individuals and entities in the position of
the plaintiffs: content providers for websites or
internet discussion groups thatmight be accessed
in Vermont who provide the kind of sexually-
oriented content at issue in this case. “We enjoin
enforcement of Section 2802a only as applied to
the internet speech upon which plaintiffs based
their suit anddirect thedistrict court tomodify the
injunction accordingly,” concluded Walker.
A.S.L.

9th Circuit Says Changed Story May Not Be Sole
Basis to Deny Gay Applicant’s Asylum Petition

The U.S. Court of Appeals, 9th Circuit, instructed
the Board of Iimmigration Appeals to reconsider
its decision denying the asylum petition of Saul
Gregorio Martinez, a gay native of Guatemala.
Martinez v. Immigration and Naturalization Serv-

ice, 2003WL21750801 (July 25, 2003) (not offi-
cially published).
Martinez originally stated in his application for

asylum that he had been a member of a student-
led political activist group and suffered persecu-
tion for his political beliefs, which he feared
would recur should he return toGuatemala.At the
time of his application, henow says, he feared that
if theU.S. Government knew hewas gay, hewould
face persecution in America. But once he ob-
tained competent counsel andwas advised that he
could seek asylum on grounds of his sexual orien-
tation in light of his past experiences and the
situation for gaypeople inGuatemala, he changed

his story and told the Immigration Judge at his
asylumhearing that thepersecutionhe suffered in
his home country was due to his sexual orienta-
tion, not his political beliefs.
The IJ concluded that Martinez was not credi-

ble because the reason given at his hearing was
different from the reason stated in his application.
Martinez appealed. The Board of Immigration
Appeals stated that it was “not persuaded by re-
spondent’s explanations” and denied the appeal,
without any further or more substantive explana-
tion.
The 9th Circuit panel voted 2–1 to grantMarti-

nez’s petition for review, and remanded to the
Board. The court said: “Because the BIA stated
only that it was ‘not persuaded by respondent’s
explanation’ and provided no legitimate, let alone
cogent, reason for rejecting Martinez’s ‘wholly
consistent’misrepresentation, we remand for pro-
ceedings consistent with this disposition.” Unfor-
tunately, the court did not chose to expand on the
background for this ruling, which presumably re-
flects an understanding that second and third
world gays who find themselves in the U.S. con-
fronted with a short deadline to apply for asylum
may be so frightened of revealing their sexual ori-
entation that they fail to put forward this legiti-
mate reason for requesting asylum in their initial
papers, only to learn once they are in theU.S. for a
longer period that the INS now recognizes gays as
a distinct social group subject to persecution in
many other countries. Perhaps the court did not
allude to this due to its decision not to authorize
publication of the opinion.
Dissenting, Circuit Judge Kleinfeld argued

that the IJ had stated a reason for findingMartinez
not credible the change in his story and that his
attempt to explain away this problem had not per-
suaded the Appeals Board. “Martinez twice lied
under oath to the INS,” said Kleinfeld, who
pointed out that Martinez had “invented a story”
about his political persecution, resulting in “ma-
terial misstatements of fact” and “gross inconsis-
tencies” in his asylum application. Kleinfeld
found the IJ’s reason for rejecting the application
to be “legitimate” and “cogent.” A.S.L.

11th Circuit Court of Appeals Questions
Justification for Action Against Adult
Establishments

In 1987,Manatee County, Florida, adopted an or-
dinance that made the locations of Peek-A-Boo
Lounge and Temptations II, (d/b/a “M.S. Enter-
tainment, Inc.”), the county’s only two licensed
adult dancing establishments, non-conforming. A
constitutional challenge in federal court resulted
in a permanent injunction enjoining the county
from enforcing the ordinance against either of the
two lounges involved. In 1998, Manatee County
again enacted an ordinance directed at adult en-
tertainment, Ordinance 98–46, which provided
specific physical requirements for premises used
as adult dancing establishments. Four months

later, the county adopted Ordinance 99–18,
which banned public nudity. Peek-A-Boo joined
with Temptations and challenged the ordinances
in theU.S.District Court, which granted summary
judgment toManatee County, resulting in the cur-
rent appeal to the 11th Circuit. Peek-A-Boo
Lounge of Bradenton, Inc. v. Manatee Co., 2003
WL 21649675 (11th Cir. 2003, July 15, 2003).
Circuit Judge Rosemary Barkett, writing for a

panel of the Court of Appeals, began by observing
the inconsistent manner in which the Supreme
Court has treated “secondary effects” jurispru-
dence, and especially the often vague, frequently
non-existent 1st Amendment distinction between
zoning ordinances and public nudity ordinances.
The appellants argued that Ordinance 98–46,
which imposes requirements on the physical lay-
out of adult dancing establishments and allows
the Sheriff to search such premises without a war-
rant, violated both the 4th Amendment’s prohibi-
tion of unreasonable searches and the 14th
Amendment’s guarantee of equal protection. Be-
yond noting that such was the case, Judge Barkett
did not discuss the merits of those arguments, but
instead examined the 1st Amendment implica-
tions of the two ordinances, in turn, beginning
with Ordinance 98–46.
Although the regulations do not explicitlymen-

tion exotic dance establishments, or any other
forms of adult entertainment, Judge Barkett rec-
ognized that the regulations “apply only to those
businesses purveying a form of sexually explicit
speech,” and therefore demand scrutiny under
the 1st Amendment. Interestingly, having ac-
knowledged the perennial legal fiction wherein
these types of laws address either content or the
secondary effects thereof, Barkett elected not to
explicitly determine whether Ordinance 98–46 is
content-based or content-neutral. Instead, she
circumvented the question by declaring that
“secondary effects zoning ordinances are subject
to intermediate scrutiny even though they were
content-based.” With a nod to the deep contro-
versy surrounding the debate over “secondary ef-
fects” analyses of 1stAmendment questions, Bar-
kett proceeded with an ostensible secondary
effects analysis of Ordinance 98–46. In consider-
ing the “secondary effects” of nude dancing, Bar-
kett held that there are three questions the 1st
Amendment demands be answered, but that only
one of those questions need be addressed here: is
Ordinance98–46“narrowly tailored” to serve the
governmental interest at issue while nonetheless
allowing for reasonable alternative avenues of ex-
pression? The answer, she found, is that because
“the County failed to rely on any evidence linking
the passage ofOrdinance 98–46 to the prevention
of secondary effects, it cannot be said that the
County has satisfied even Renton’s weak condi-
tion that it rely on evidence ‘reasonably believed
to be relevant’ to the problem of secondary ef-
fects.” Against the county’s scanty, and in the
view of the Court of Appeals, utterly insufficient
evidence, the appellants produced volumes of
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evidence directly contradicting the assertions as
to the negative secondary effects. Moreover, the
appellants’ evidence spokedirectly to the specific
establishments in question, whereas Manatee
County’s evidence was based on generalities
culled from neighboring counties. The appellants
introduced into evidence satisfactory health and
safety reports issuedby theFloridaDepartment of
Health and the local fire department, reports
showing lower crime rates near appellants’ busi-
nesses than in surrounding areas, sales data re-
vealing an increase in property values of property
located near the appellants’ businesses. There
was even, with palpable irony, an award given in
1996 to the Peek-A-Boo Lounge by the Manatee
County Sheriff for “outstanding contribution to
the community.” The court reversed without de-
ciding, based on the evidence, thus shifting the
burden to the county to prove that the zoning ordi-
nance was in fact justified due to “secondary ef-
fects.” In reversing, Barkett made it clear that the
evidentiary burden is “not a rigorous one,” and
that municipalities have “wide latitude” in creat-
ing legislation to deal with adult entertainment.
The court next considered Ordinance 99–46, a

general prohibition on public nudity. Quoting a
recent Supreme Court decision by Justice Sandra
Day O’Connor, Barkett characterized Manatee’s
public nudity ordinance as one that “’does not tar-
get public nudity that contains an eroticmessage,’
but rather ‘bans all public nudity, regardless of
whether that nudity is accompaniedby expressive
activity.’” Rather than dwell on the question of
whether the expression of nude dancing merits
the protection of the 1st Amendment, Barkett
adopted a four-part [O’Brien] test to determine
whether the governmental regulation was suffi-
ciently justified in this instance. Thedistrict court
swiftly determined that the first part of the testwas
easily satisfied, in that Manatee County was enti-
tled, under its police powers, to regulate nudity.
The third part of theO’Brien test requires that the
government’s interest in regulation be unrelated
to the expression of free speech. Because Mana-
tee’s ban included all public nudity, and not just
nudity at adult entertainment centers, the court
found that this condition was also “clearly” satis-
fied. Justice Barkett spent considerable time ex-
amining the second and fourth prongs of the
O’Brien test, ultimately finding that Manatee
County’s public nudity ordinance failed both.
This second part of the test requires that the gov-
ernmental regulation, i.e., Ordinance 99–18, fur-
ther a “substantial interest in preventing secon-
dary effects associatedwith adult entertainment.”
The problem, Barkett found, was that once again
the county had failed to produce sufficient evi-
dence. As with the zoning ordinance, the appel-
lants presented substantial evidence that directly
refuted the “shoddy” facts asserted by the county.
Barkett was particularly displeased that Manatee
County had “expressly relied” on a seemingly un-
founded determination that public nudity “in-
creases incidents of prostitution, sexual assaults

[and] other criminal activity,” despite the fact that
their ordinance banned public nudity “across the
board,” and not just in adult establishments,
where, presumably, public nudity would increase
such incidents. In Judge Barkett’s words, “we
have before us an ordinance adopted only on the
basis of speculative findings and outdated, for-
eign studies whose relevance to local conditions
appears questionable in light of current data sug-
gesting that plaintiffs’ businesses, which have op-
erated continuously in Manatee County for over
fifteen years, do not cause secondary effects.”
Having found sufficient cause to remand, the

court nonetheless went on to explore the fourth
prong of the O’Brien test, which may as yet come
to be known as the “G-string” test. This test re-
quires that “any incidental restriction on alleged
First Amendment freedoms be no greater than is
essential to further the government’s interest.”
Citing recent Supreme Court cases which held
that “pasties and a G-string are sufficient to dis-
tinguish a state of lawful dress from unlawful nu-
dity,” Judge Barkett held that Ordinance 99–18
was too broad, and impinged the 1st Amend-
ment’s protection of the “capacity to convey the
dancer’s erotic message.” Seemingly, had Mana-
tee County not banned G-strings and pasties,
there would have been no problem, as the Su-
preme Court has already allowed such bans, in
that their effect on the freedomof expression over-
all is “de minimis.” Ordinance 99–18, however,
banned all forms of public nudity, and, just to be
clear, expressly banned thewearing of “G-strings,
T-backs, dental floss, and thongs.” It’s not clear if
other oral hygiene products were also banned, but
the ordinance did include within the scope of
“nudity” any “opaque swimsuit or lingerie cover-
ing less than one-third of the buttocks or one-
fourth of the female breast.” After reversing sum-
mary judgment, the case was remanded to the
District Court, where “the County’s legislative
judgment should be upheld provided that the
County can show that its judgment is still sup-
ported by credible evidence, upon which the
County reasonably relies.” Presumably, in that
court, the appellants will revive their arguments
based on the 4th, 5th, and 14th Amendments, as
well as the Contract Clause. Those arguments
were noted, but not discussed by the Court of Ap-
peals. Joseph Griffin

U.S. District Court Rejects Federal Discrimination
Claim Against Foster Care Agency and N.Y. Courts

In Baca v. City of New York, 2003 WL 21638211
(S.D.N.Y. July 11), summary judgment was
granted against Edward Baca, “an HIV-positive
homosexual man” who claimed discrimination
based on sexual orientation by the city, a foster
care agency under contract with the city, and sev-
eral officers of the city and officers and employees
of the agency with regard to their oversight of Ba-
ca’s activities as a foster parent for three children.
Despite the fact that Judge Constance BakerMot-

ley initially stated that he served“admirably” as a
foster parent, nobasis for a valid claimwas found.
Baca had become involved in the lives of the

first of the children in question in 1992, as he be-
gan offering assistance to the father of one of the
children and the child’s mother. When the em-
ployeewas incarcerated in 1996,Baca invited the
mother to move into his three-family house on
West 110 Street. Over time, Baca became more
and more involved in the lives of the mother and
her children (there were eventually three boys).
He developed a close relationship with them, and
contacted the Administration for Children’s Serv-
ices when he began to suspect abuse. When the
children were taken from the custody of the
mother, he was one of several who applied for cus-
tody as a foster parent in 1998, which was
granted.
Once custody was granted, Baca had to deal

with a caseworker assigned by the agency under
contract with the city to supervise foster care ar-
rangements. From the beginning, the caseworker,
Joy Felix, questioned how livingwith “a homosex-
ual”would affect the children.Thecasedescribes
a pattern of non-cooperation and obstruction by
the agency in obtaining required training, docu-
mentation and funds for the care of the children.
On home visits, Felix asked these very young boys
if Baca brought men home, whether he had sex in
front of them and whether he molested them.
Charges of molesting the youngest child were
made against Baca, which were later determined
to be unfounded. Three “court-ordered investiga-
tions” (COI’s)were undertaken, in which various
comments by investigating case workers dispar-
aging Baca on the basis of his sexual orientation
were recorded. The maternal grandmother, who
was initially denied custody because she had
been living with a drug addict, filed for custody,
which was eventually granted by the Family
Court.
Baca sued in federal court to challenge the

grant of custody to thematernal grandmother, and
raised claims of discrimination based on sexual
orientation and denial of civil rights under 42
U.S.C. secs. 1983 et. seq. and under theNewYork
City Human Rights law. The defendants moved
for summary judgment, which was granted as to
all claims except for the claims under the Human
Rights Law, which were dismissed without preju-
dice.
Judge Motley refused to review the actions of

the Family Court regarding the grant of custody to
the maternal grandmother because such a review
would be beyond the jurisdiction of a federal dis-
trict court. She granted summary judgment for the
defendants as to the federal civil rights claims be-
cause, though he was treated badly by the foster
care agency in almost every way possible, Baca
could make no showing that he was treated any
differently or worse than a non-homosexual foster
parent.Baca’s claims that the state court hadbeen
biased in considering the disparaging comment of
the caseworkers in the COI’s was rejected be-
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cause the comments were deemed relevant evi-
dence for the trial court to consider in deciding
who would be the most appropriate guardian of
the children. To the extent that the federal court
addressed the question of whether Baca encoun-
tered discrimination in his treatment by the de-
fendants and the state courts, it determined in this
decision that there were independent factual
grounds for awarding custody to the maternal
grandmother that were unrelated to Baca’s sexual
orientation. The court refused to exercise pendent
jurisdiction overBaca’s claimunder theNYCHu-
man Rights Law because this claim could be bet-
ter handled in the state courts inwhatwasdeemed
an early stage of the pending litigation. Steve
Kolodny

Federal Court Accepts 8th Amendment Claim by
Transsexual Inmate

Rejecting a contrary recommendation from a fed-
eral magistrate judge, U.S. District Judge Law-
rence E. Kahn, whose court is in Albany, ruled in
Brooks v. Berg, 2003WL21649735 (July 15) that
a state prisoner at Clinton Correctional Facility in
Dannemora is entitled to have medical attention
for her claimed gender identity disorder (GID).
Kahn rejected a prison policy of refusing to pro-
vide treatment to persons whose GID was not di-
agnosed prior to their incarceration.
Mark Brooks, who prefers to be known as Jes-

sica Lewis, was aware since childhood of her fe-
male identity, but it was not until she was incar-
cerated that she first heard about gender identity
disorder and was able to read up on the subject.
Having become convinced that she is a transsex-
ual and that the disorder she was suffering re-
quired treatment, she began to write letters to
various prison officials. Nobody would answer.
Lewis wrote to several prison officials and the
mental health unit at the prison, but never re-
ceived a response to any of her letters. The letters
all requested that she undergomedical evaluation
and receive appropriate treatment.
Lewis only turned to the court after all her at-

tempts to receive medical treatment through the
prison system had failed. From Judge Kahn’s
summary of the state’s position on this case, it ap-
pears that Lewis’s requests were being misinter-
preted all up and down the line, because, even in
front of Judge Kahn, the state was arguing that it
was not obligated to provide gender reassignment
surgery for Lewis, but, as Kahnmade clear, that is
not what this case is about.
Lewis argued that her 8th Amendment right to

be protected from cruel or unusual punishment
was being violated by the failure of the prison sys-
tem to provide anymedical attention. JudgeKahn
found significant merit to this claim, as research
showed that many federal courts, including the
Supreme Court, have now concluded that gender
identity disorder can be a serious medical condi-
tion, and it is reasonably well established that the
8th Amendment requires that prisons provide

medical treatment for serious medical conditions
of inmates.
On the other hand, there is no 8th Amendment

violationmerely because an inmate and prison of-
ficials disagree about what treatment is appropri-
ate, and JudgeKahn pointed out that prior federal
prison cases have not established that every
transsexual prisoner who desires it is entitled to
have sex-reassignment surgery at the state’s ex-
pense. The case precedents are more nuanced
than that, noting that for some individuals psy-
chotherapy is sufficient to deal with GID, while
others can make do with hormone therapy. If a
competent doctor determined that Lewis suffers
fromGID but that the suffering can be adequately
ameliorated by measures short of surgery, Lewis
would have no grounds for a constitutional claim.
What is significant, however, is that the decision
of what treatment to provide must be made by
competent medical authorities based on an
evaluation of the individual case, and not on the
basis of an inflexible general policy that does not
take account of individual needs.
Judge Kahn also faced the question of whether

the list of individual defendants named by Lewis
in her federal complaint could be held liable for
violating her constitutional rights. Only a govern-
ment official who has personally participated in
making a decision that is later found to be uncon-
stitutional can be held liable, and then only if the
rights they are charged with violating were previ-
ously “well established” through court decisions.
In this case, Kahn ruled that it is not enough to
show that a letter was sent to an official and the of-
ficial did not answer. There had to be some af-
firmative action violating Lewis’s rights in order
for any individual to be liable for damages, so
many of the officials to whom Lewis had written
were off the hook.
In this case,Kahn focused onStanBerg, the su-

pervisor of the unit in which Lewis was housed,
who received letters from Lewis dated March 1
and April 12, 1999. The court record indicated
that Berg was aware of Lewis’ contention that she
suffered from GID before she sent her very first
letter in August 1998 to a prison official she mis-
takenly believed was a psychologist or psychia-
trist, but who was only a counselor. More signifi-
cantly, Berg had apparently directed an underling
to arrange for Lewis to get a medical evaluation,
but never followed up to see that it was done, and
it wasn’t.
Furthermore, in companywith other prison offi-

cials on the receiving end of Lewis’s letters, Berg
misconstrued the letter to be a demand for a sex-
change operation rather than a request for medi-
cal evaluation and appropriate treatment, and
Berg had finally responded negatively on the
ground of a prison policy against providing sex-
change operations to inmates.
Since Lewis never had a medical evaluation,

Judge Kahn concluded that she was being de-
prived of medical treatment for what may be a se-
rious medical condition. Furthermore, Kahn con-

cluded that a reasonable prison official on the
receiving end of Lewis’s letters in 1998 and 1999
would have reason to know that shewas entitled to
have a medical evaluation and appropriate treat-
ment. “Defendants do not contest Plaintiff ’s
claim that he was never treated for GID notwith-
standing numerous requests for treatment,” wrote
Kahn. “In addition, Defendants have not pro-
vided the Court with any evidence showing that
the decision to refuse Plaintiff treatment was
based on sound medical judgment. Finally, De-
fendants have failed to submit any evidence that
they were not aware that Plaintiff’s health could
be jeopardized if treatment was refused.M170
(Throughout the decision, Kahn referred to the
plaintiff as “he,” stating in a footnote that since
theplaintiff hadnot receivedany treatment or sur-
gery, Kahn would refer to the plaintiff in the mas-
culine form.)
Kahn rejected the argument that individual

prison officials should be immune from suit be-
cause they were just following an established
prison policy, pointing out that the policy itself
was of questionable constitutionality, and that no
prison policy mandated denial of all treatment for
GID. “This blanket denial of medical treatment is
contrary to a decided body of case law,” wrote
Kahn. “Prisonsmust provide inmateswith serious
medical needs some treatment based on sound
medical judgment. There is no exception to this
rule for serious medical needs that are first diag-
nosed in prison.” So when Lewis first brought up
the issue, she was entitled to a medical examina-
tion todeterminewhether she suffered fromGID.
“Prison officials cannot deny transsexual in-

mates allmedical treatment simply by referring to
aprisonpolicywhichmakes a seemingly arbitrary
distinction between inmates who were and were
not diagnosed with GID prior to incarceration,”
Kahn observed, pointing out that prison officials
would hardly contend that they could deny treat-
ment for diabetes, schizophrenia, or any other
“seriousmedical need” simply because it had not
been diagnosed before the inmate entered the
prison system. A.S.L.

California Supreme Court Reverses Conviction for
Murdering Gay Elder

The Supreme Court of California, unanimously
finding an intent by police to obtain impeachment
evidence in deliberate violation of a custodial
suspect’s 14th Amendment due process rights,
reversed the jury conviction ofKennethRayNeal,
18, for the second degree murder of Donald Col-
lins, 69, a gay man. The court found that Neal’s
confessions were involuntary and inadmissible
for any purpose. People v. Neal, 2003 WL
21639167 (July 14).
Neal lived with Collins on the date of Collins’

death. Collins had befriended Neal years earlier,
while Collins was a child care worker and Neal a
resident at a group home for boys. Neal testified
that Collins bought him alcohol and drugs, and
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hid him after helping him escape the group home.
Collins referred toNeal as his grandson, gave him
keys to his apartment and car, and, weeks prior to
themurder, hadwiredNeal travelmoney to return
to the apartment. On April 3, 1999, Neal stran-
gled the seatedCollins to death frombehind.Both
had drunk alcohol, but neither was intoxicated. A
prior argument over televisionmay have triggered
Neal’s attack. An incriminating note, bearing a
fingerprint that was not Neal’s, signed “Your fos-
ter son, J.A.,”was attributed toNeal by expert tes-
timony. J.A. was a group home youth who lived
with Collins until shortly before Neal moved in,
and “was a liar and a thief [and] jealous of
[Neal].”
Neal made three taped statements while in po-

lice custody, and testified at trial. The statements
were obtained in violation of Neal’s 14th Amend-
ment rights, and the testimony and statements are
inconsistent regarding any sexual motive for the
killing.Nealwas first interviewed as awitness at a
police station by Detective Martin. When Martin
noted marks on Neal’s hands, Neal claimed that
they were days old, and Martin challenged that
they looked fresh. Neal then stated “I’m ready to
go right now.” Rather than release Neal, Martin
gave him Miranda warnings and pressed on with
questioning. Martin communicated his belief that
Neal was lying and had killed Collins. Neal de-
nied both, stated “I am not saying nothing,” and
invoked his right to counsel nine times. Martin
later admitted that he intentionally continued in-
terrogation in deliberate violation of Miranda,
knowing that statements obtained would be inad-
missible for the prosecution’s direct case, but ap-
plying a “useful tool” taught by Sergeant Lomeli
to garner impeachment evidence. The court’s
opinion by Chief Justice George (with Justice
Baxter concurring separately), and California At-
torneys for Criminal Justice as Amicus Curiae,
decried the apparent “widespread official en-
couragement” of police use of this “tool.”
Martin then arrested Neal. Neal answered

negatively when Martin asked if his relationship
with Collins was sexual. Martin played upon
Neal’s sense of guilt and friendship towards Col-
lins, threatened “the system is going to stick it to
you as hard as they can,” and promised to leave
Neal “closer to home” than “Timbuktu” if Neal
confessed. Neal was not given food, drink, or
counsel, and was placed in a cell without toilet or
sink. He was not taken to the bathroom or pro-
vided with water until the next morning, when he
requested another interview with Martin because
he felt guilty and thought that Martin would be
able to help him. Martin again recited Miranda
warnings, and promisedNeal cigarettes and a let-
ter to his mother. Neal then confessed to Collins’
murder, stating, with credible emotion and detail,
that he’d been trying to scare Collins because
“he’d raise his voice ... a lot ... I just got fed up
...snapped ... spur-of-the-moment.” Martin again
asked if “any sexual thing” causedCollins’ death.
Neal replied that althoughCollinswas gay, he had

never made any sexual advances, and, that if he
had, Neal would have “whooped his ass,” but not
killed him.
Later that day, Martin re-initiated questioning

Neal, reminding him of the prior Miranda warn-
ing. At this third interview, Neal stated that, al-
though Collins had never before made any sexual
advances, in the week prior to the killing Neal
awoke on two occasions to find Collins trying to
touch his penis while he slept. At trial Neal testi-
fied that he was sleeping face down and fully
clothed on Collins’ bed when he “awoke with a
start to find Collins lying on top of him, pulling at
his pants in an attempt to forcibly sodomize him.”
Tthe court’s related Neal’s statement: “Defen-
dant and Collins struggled violently on the bed.
Defendant finally broke free and ‘cussed’ at Col-
lins, and Collins apologized. Collins then sat
down in his easy chair... Within two or three min-
utes, still angry at the attack and remembering
Collins’s two recent unwelcome attempts to touch
his penis, defendant strangled Collins.” Explain-
ing the inconsistency between his testimony and
his confessions to Martin, Neal stated “I was just
telling [Martin] anything he wanted to hear so
he’d ... leave me alone” and that he did not tell
Martin about Collins’s attempt to forcibly sodom-
ize him, even though he told him about Collins’s
two recent attempts to touch his penis, for fear of
being thought homosexual. On cross-
examination, Neal admitted that he had left Col-
lins’s bed as it was. The day after Collins was
killed, the bedwas found“undisturbed, as though
no one had lain upon it.”
The Supreme Court examined the circum-

stances surrounding Neal’s initiation of the sec-
ond interview and his confessions, and concluded
that the confessions were inadmissible even for
impeachment, because they were made involun-
tarily. The circumstances included Neal’s youth,
inexperience, minimal education, low intelli-
gence, history of neglect or abuse, incommuni-
cado confinement for more than 24 hours without
food, Detective Martin’s threats and promises,
and especially the fact that DetectiveMartin con-
tinued the first interrogation in deliberate viola-
tion of Miranda. The court found that Martin’s
conduct clearly communicated to Neal that Mar-
tin “would not honor [his] right[s] to silence or ...
counsel until [he] confessed,” and the harshness
of his detention without bathroom or water “could
only have increased his feelings of helplessness.”
Although the court found enough evidence to sup-
port the jury verdict absent the confessions, it
could not conclude that thePeople proved that the
erroneous admission of the confessionswasharm-
less beyond a reasonable doubt, because the con-
fessions were the “centerpiece of the prosecu-
tion’s case.” The court distinguished Neal’s case
fromPeevey, 17 Cal.4th 1184 (1998) (officer’s in-
tentional misconduct of continuing interrogation
despite suspect’s right-to-counsel invocation did
not render resulting statement inadmissible for
impeachment purposes), and held that, at any re-

trial, Neal’s confessions would be inadmissible
for any purpose. Mark Major

Lewdness Arrests Lead to Disqualification for
Realty License

A unanimous three-judge panel of the California
Court of Appeal, 3rd District, has upheld a deci-
sion by the state’s Department of Real Estate to
deny a realtor’s license to Fred Harden, who had
been ordered to register as a sex offender after two
convictions for “lewd conduct in a public place”
based on his soliciting sex from male undercover
police officers in public restrooms. The court’s
opinion in Harden v. Zinnemann, 2003 WL
21802259, which will not be officially published,
was announced in August 6.
Section 10177 of the California Business and

Professional Code authorizes the commissioner of
the real estate department to deny a license to
anybody who has “entered a plea of guilty or nolo
contendere to, or been found guilty of, or been
convicted of, a felony or a crime involving moral
turpitude.” The commissioner’s authority is dis-
cretionary, and is not supposed to be exercised
unless the crime substantially relates to the quali-
fications, functions, or duties of a real estate
salesperson.
Harden’s convictions were based on similar in-

cidents that occurred onNovember 18, 1996, and
May 19, 1997, as described in the court of ap-
peal’s opinion by Judge Nicholson.
In the first incident, at Pleasanton Sports Park,

Harden approached a plainclothes police officer
whowas in a parked car near a restroom and play-
ground. At the time, two children were playing in
the playground.Harden gropedhis clothed crotch
and engaged the officer in conversation. The offi-
cer suggested they go into the “bathroom,”
Harden agreed, exposed his penis to the officer in
the bathroom, and was arrested. The Alameda
County Municipal Court placed him on three
years probation and ordered him to avoid Pleas-
anton Sports Park.
Just three months later, Harden was arrested

again, this time when he exposed himself to a
plainclothes police officer in a restroom in Hill-
crest Park in Concord. (The officer had followed
Harden into the restroom after Harden had re-
portedly stared at the officer, who was sitting on
the lawn next to the restroom.) As he was being
taken away to the police station, he reportedly
said, “I know I’ve got a problem. I’ve been ar-
rested for this before.” The Contra Costa Munici-
pal Court received his plea of “no contest,” im-
posed an additional probation term and
counseling requirement, and ordered him to reg-
ister as a sex offender.
In February 2001,Harden applied for a license

to sell real estate. The real estate department did
their routine criminal record check and turned up
his past record, and a deputy commissioner in-
formed him that his application would be denied.
Hardenwas given a hearing before an administra-
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tive law judge. At the hearing, he testified that
he had gone through a difficult divorce in 1991
and had lost his business to bankruptcy. He
claimed to have been emotionally distraught, and
to have gotten counseling and tried to put his life
together. However, he offered no expert testimony
to support any of these assertions, such as testi-
mony from a counselor, psychologist or psychia-
trist. Nonetheless, the administrative judge is-
sued a decision finding that the department failed
to show that Harden’s convictions were substan-
tially related to the qualifications, functions, and
duties of a real estate salesperson, and recom-
mended that he be issued the license.
However, the commissioner, Paula Reddish

Zinnemann, notifiedHarden that shewouldmake
an independent review of the record before decid-
ing on this recommendation, and she decided to
backupher deputy commissioner. In awritten de-
cision quoted by the court, she focused on a real
estate salesperson’s access to house keys, and po-
tential access to “unsupervised children.” She
also cited the recency of his convictions, the sec-
ond conviction having occurred while he was on
probation for the first, and the lack of expert testi-
mony about rehabilitation.
Harden filed a petitionwith the Superior Court,

seeking an order that the commissioner issue him
the license. Harden attacked the fairness of de-
priving him of a real estate license under these
circumstances, claiming that he had not been ac-
cused or convicted of any offense regarding chil-
dren and that the commissioner’s decision was
based on homophobic stereotypes about gay child
molesters. The superior court judge essentially
agreed with the administrative judge (and
Harden). Although there was no dispute that
Harden’s offenses involve moral turpitude as that
concept is defined in California, the court agreed
that no substantial relationship had been shown
between the offenses and the job of a real estate
salesperson. The judge specifically found that
there was no indication Harden engaged in any
improper conduct towards children, and that the
hearing record provided no support for any infer-
ence that he would engage in lewd conduct while
at work. Thus, the trial judge concluded that the
commissioner had “abused her discretion” in de-
nying him the license.
This time the commissioner appealed, andwon

a reversal from the 3rd District Court of Appeal,
which found that the record was sufficient to sus-
tain Commissioner Zinnemann’s findings.
Wrote Judge Nicholson, “As shown by

Harden’s convictions, he has solicited lewd acts
in public parks, where children congregate. Dur-
ing one such incident, children were nearby. Fur-
thermore, the court order that he register as a sex
offender conclusively establishes he committed
the second offense ‘as a result of sexual compul-
sion or for purposes of sexual gratification.’ As the
commissioner noted, a person licensed to sell real
estate has access to people’s homes via lock boxes
and other means of entry. Based on his former

conduct, it cannot be saidHardenwill not use this
opportunity, under the right circumstances, to en-
gage in lewd conduct. The commissioner’s con-
cern for the sanctity of the home and for unsuper-
vised (and, in our view, even supervised) children
is valid.”
Nicholson also criticized Harden’s failure to

present any expert testimony at the administrative
hearing, providing no basis, in the court’s view,
for concluding that rehabilitation had helped him
overcome his compulsion to seek sex in public
places. The court did not find convincing the ar-
gument that his criminal record has been clean
since the second arrest as proof that he would not
cause further trouble. Harden may have also
made a tactical mistake by trying to paint his case
as a gay rights case, contending that the commis-
sioner was basing her decision on stereotypes of
gays as child molesters. This provoked Nicholson
to comment, “Contrary to Harden’s attempt to
characterize this argument as discrimination
against homosexuals, the Department’s argument
is well-taken. Engaging in lewd conduct in a pub-
lic place, especially a place available to children,
is despicable and threatens the innocence of
nearby children, regardless of the sexual proclivi-
ties of the person engaging in the conduct.”
This last comment was a bit toomuch for one of

the other appellate judges. Judge Robie, concur-
ing in the result, did not signNicholson’s opinion.
“I write separately to emphasize that Harden’s
sexuality should have no bearing on this court’s
decision,” said Robie. “There is nothing in the
record to support the inference in the majority
opinion that Harden is somehow a danger or
threat to children.” However, Robie agreed that
the commissioner’s decision should be upheld,
saying she had “acted within the bounds of rea-
son, … particularly since Harden consistently
has sought to deny culpability for these offenses
and show any real rehabiliation.”
One wonders whether the commissioner (and

perhaps Judge Nicholson) was engaging in the
fantasy, popular among gay porn producers, of the
randy gay real estate agent who ends up having
sex with his customers while showing them
houses? A.S.L.

Minnesota Appeals Court Rejects Gay Brooklyn
Man’s Discrimination Claim Against Northwest
Airlines

Affirming a summary judgment ruling, the Min-
nesota Court of Appeals ruled on Aug. 26 that al-
lowing a jury to consider Michael Harrington’s
claim that he was shunned by homophobic flight
attendants on aNorthwest Airlines flight fromLos
Angeles to Memphis would be “purely specula-
tive.”Harrington v. Northwest Airlines, Inc., 2003
WL 22016032 (not officially published).
Harrington was a first-class passenger on

Flight 552, seated by thewindow in the last row of
first class.He testified that prior to take-off hewas
chatting with the man in the aisle seat and casu-

ally mentioned that he was gay and had a hus-
band. At the time, a flight attendant was serving a
passenger in the row across the aisle. Harrington
testified that the flight attendant was turned away
fromhimand showedno reaction to his statement.
He also testified at his deposition that he is “a
‘flamboyant’ gay, meaning that he gestures with
his hands when speaking, sits with his legs
crossed, holds his hand in a downward position
from the wrist, and wears tight shirts and pants.”
Harrington stated that this was the only time he
said anything about being gay.
Harrington testified that the flight attendants

served drinks in first-class prior to take off but ig-
nored him, offering drinks to all the other passen-
gers. He testified that he then specifically re-
quested a drink but was ignored by the flight
attendant, who “did not change his facial expres-
sion or otherwise react to Harrington’s request.”
Harrington also testified that when the flight at-
tendants came around later during his flight to of-
fer crackers and cookies to first class passengers,
they did not offer anything to Harrington, and he
“didn’t even bother” to ask for anything.
The trial judge granted the airline’s motion to

dismiss Harrington’s discrimination claim. Since
the flight originated in California, the court de-
cided the case by reference to California’s Unruh
Civil Rights Law, which has been construed by
California courts to forbid discrimination on the
basis of sexual orientation by places of public ac-
commodation. The trial judge found that the evi-
dence presented was “insufficient to prove that
the flight attendants knew that Harrington is gay;
and even if the evidencewere sufficient to support
a finding that the flight attendants believed that
Harrington is gay, the evidencewas insufficient to
prove a link between his sexual orientation and
the alleged poor service.”
Writing for the court of appeals, Judge Ran-

dolph W. Peterson found no reason to disagree
with the trial court. He noted that on appeal Har-
rington had alleged an additional item of dis-
crimination: everybody else in first class was
served a full bacon-and-eggs breakfast, but he
was given only a bagel, but that in his deposition,
Harrington had specifically testified that the
drinks and crackers incidents were the only in-
stances of discrimination he was alleging. The
judge observed that under established prece-
dents, the plaintiff must not only show that he is a
member of a “protected class” to raise an infer-
ence of discrimination as part of his prima facie
case, but must also show that the defendant be-
lieved him to be a member of the protected class.
Peterson agreed with the trial judge that Harring-
ton’s allegations were insufficient for this pur-
pose, approving the trial judge’s statement that
presenting the issue to the jury based onHarring-
ton’s allegations about his own manner of dress
and gesture “would not be an effort to have a jury
make a reasonable inference from evidence, but
rather an invitation to engage in stereotyping.”
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Peterson also noted that at his deposition,
“Harrington testified that none of the flight atten-
dants made any statements or gestures or indi-
cated in any manner other than ignoring him that
they disliked him. This evidence is not suffi-
ciently probative to permit reasonable persons to
conclude that the flight attendants ignored Har-
rington because he is gay. Harrington argues that
the flight attendantsmust have beenhomophobic,
but no evidence in the record supports that argu-
ment.”
Harrington, a resident of Brooklyn,N.Y., repre-

sented himself pro se in the litigation. A.S.L.

Ohio Appeals Court Sustains Conviction of Gay
Man Despite Trial Errors

In a case that bears striking resemblance to the
sex-panic convictions of child care workers, the
Court of Appeals of Ohio upheld the conviction of
Mark Swartsell on two counts of rape and two
counts of assault based on the uncorroborated tes-
timony of two mentally impaired young men, de-
spite prejudicial errors on admission of evidence.
State v. Swartsell, 2003 WL 21998619 (Aug. 25,
2003). Swartsell was sentenced to concurrent
ten-year terms for rape and concurrent 6–month
terms for assault. One wonders whether the court
designated this opinion as unpublished because
the judges knew that their ruling is subject to se-
vere criticism as an example of potential judicial
homophobia.
The defendant was employed by Innovative

Support Services, which contracted with the But-
ler County Board of Mental Retardation and De-
velopmentDisabilities to provide residential sup-
port services to clients of the agency. Swartsell
was the direct supervisor of two attendants, Larry
Strong andDavidGlaub,whoworkedat a residen-
tial treatment facility. On October 29, one of the
clients at the facility, 19–year-old David B., who
has an IQ below 70, told Larry Strong that “Mark
stuck it [his penis] in his butt,” according to
Strong’s testimony. Strong also testified that Mi-
chael H, age 27 and also having an IQ below 70,
told him that “Mark stuck it [his penis] in his
mouth and it tasted bad.” Strong told Michael H.
to report this to his teacher, Virginia Lester. Mi-
chael repeatedhis story toLester thenext day. She
testified that he appeared very upset and dis-
turbed, and told her, “Mark put his dick in my
mouth.” Lester took Michael H to the school
nurse, who reported the matter to Childrens Serv-
ices.Apolice detective then interviewedDavidB.
and Michael H., and then confronted Swartsell,
who denied the allegations. The Butler County
grand jury indicted Swartsell on three counts of
rape, two counts of assault, and two counts of do-
mestic violence, but the state did not prosecute on
the domestic violence charges.
At trial, there was litigation over whether the

victims were qualified to testify, in light of their
mental disabilities. The trial judge concluded
that theywere competent after somequizzing dur-

ing which both of them were able to provide the
court with various kinds of routine information,
although each of them showed confusion about
some of the questions. When questioned about
their understanding of what it means to tell the
truth, both referred to God. This was enough to
satisfy the trial judge, evidently, and on appeal the
court found no abuse of discretion, refusing to
second-guess the trial judge’s conclusions.
Swartsell testified in his own defense, denying

the allegations of the indictment. Then the prose-
cutor asked him if he is a “homosexual.” Swart-
sell’s lawyer objected to the question, arguing that
there was no evidence that homosexuals are more
likely to commit anal rape ofmales. The trial court
overruled the objection and directed Swartsell to
answer the question, which he did, affirmatively.
During closing arguments, the prosecutor stated
to the jury: “The allegation of sex involved ismale
onmale. That in itself, to a large extent, is not nor-
mal. Some reject it entirely. And we’re not gonna
pass judgment as far asmoral issues, but in aposi-
tion of trust… he apparently did allow himself to
take advantage of two disabled,mentally retarded
individuals.”
The prosecutor also elicited hearsay testimony

fromLarry Strong and from the school nurse about
statementsMichael H. hadmade concerning sex-
ual contact with Swartsell, to which Swartsell’s at-
torney apparently did not object.
On appeal, Swartsell argued that the result was

improperly prejudiced by the testimony and argu-
ment based on his sexual orientation and by the
hearsay evidence. He also argued that the verdict
was not supported by the evidence, and that he
had received ineffective assistance of counsel.
The court actually agreed with Swartsell that

the prosecutor should not have been allowed to
askhimabout his sexual orientation or to base any
of the closing argument on the fact that Swartsell
is gay. JudgePowell wrote: “The prosecution used
appellant’s sexual orientation for exactly the pur-
pose prohibited by theRevisedCode andRules of
Evidence, to show action in conformity therewith.
We fail to see how evidence of appellant’s sexual
orientation falls within any of the exceptions…
Furthermore, we fail to see how the probative
value of appellant’s sexual orientation was not
substantially outweighed by its prejudicial na-
ture. The trial court erred in permitting evidence
to appellant’s status as a homosexual.”
However, this was no help to Swartsell, since

the court concluded that the error was harmless,
since “Michael H.’s testimony, if believed by the
jury, was sufficient to exclude any reasonable
probability that the admission of the statement at
issue contributed to appellant’s conviction. Mi-
chael H. testified that appellant ‘stuck his dick in
my mouth and it tasted bad.’ Furthermore, Mi-
chael H. testified that appellant ‘hit me in the
face’ and then he ‘put his dick in my butt.’” All of
the other evidence relevant to the ultimate issues
in the case was hearsay, based on what David B.
and Michael H. allegedly said to Strong and the

police investigator, and what Michael H. alleg-
edly said to the nurse. Yet the court concluded:
“In light of all the other evidence adduced at trial,
we cannot hold the admitted statement regarding
appellant’s homosexuality prejudiced thedefense
so as to constitute reversible error.” Similarly, al-
though all the testimonial evidence was either
hearsay or the uncorroborated statements of the
two mentally retarded young men, the court re-
jected Swartsell’s argument that the verdict was
against the manifest weight of the evidence and
insufficient to convict. It is well to remember in
thinking about this that the burden on the state to
obtain a conviction is proof beyond reasonable
doubt.
As usual, it is hard to know how to evaluate this

case on the basis solely of the court’s unpublished
opinion. Is it an instance of a gay man being rail-
roaded based on unreliable testimony and im-
proper tactics by theprosecutor, or is Swartsell ac-
tually guilty of taking advantage of two youngmen
under his care who were not capable of resisting
or truly consenting to sexual advances? It might
be either, but the court’s analysis, especially of
the issue of prejudical testimony and argument by
the prosecutor about the defendant’s sexual ori-
entation, hardly gives one confidence about the
soundness of the verdict. A.S.L.

Federal Court Finds Boy Scouts A Religious
Institution, and Voids City Park Lease on Federal
and State Constitutional Establish Clause Grounds

In an extraordinary decision dealing a substantial
setback to theBoyScouts ofAmerica in their cam-
paign tomaintain an anti-gaymembership policy,
U.S. District Judge Napoleon A. Jones, Jr.
(S.D.Cal.) has ruled that the BSA is a religious or-
ganization and that a $1–a-year lease by which
the city of San Diego rented substantial parkland
facilities to the Desert-Pacific Council (DPC) vio-
lates the Establishment Clause of the 1st Amend-
ment of the U.S. Constitution. Barnes-Wallace v.
Boy Scouts of America, 2003 WL 2184996 (July
31, 2003). However, Judge Jones found that on
the current state of the record he could not award
su mmary judgment on the Plaintiff ’s 14th
Amendment Equal Protection claim, due to fac-
tual issues about the City’s motivation for the
leases, and he rejected any claims based on com-
mon law theories.
Since 1957, the City of San Diego has leased

the 18–acre Balboa Park parcel to DPC for $1–a-
year. The Council has constructed its headquar-
ters building and various facilities on the site, in-
cluding an outdoor theater-type setting for non-
sectarian religious exercises (which it was rapidly
converting to athletic uses after the lawsuit was
filed). The original lease required the Scouts to
conduct its activities on the site “without dis-
crimination as to race, color, or creed.” The lease
also provided that the general public should have
access to the property when its presence would
conflict with scheduled Scout activities. In 1987,
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the City made a 25–year lease to the Scouts, this
time for a small parcel of public parkland on Fi-
esta Island in Mission Bay. This lease, which did
not involve even a symbolic rental amount, was
intended to provide land on which the Scouts
could construct and operate an aquatic facility. It
contained a non-discrimination clause that in-
cluded, as per the city’s ordinances at the time, a
ban on religious and sexual orientation discrimi-
nation. In 2000, after theBoy Scoutswon the right
to continue discriminating against gay people in
Boy Scouts of America v. Dale, 530 U.S. 640
(2000), two SanDiego parents and their sons filed
suit challenging the continuing Scout operations
on public parklands, as violating their rights un-
der the 1st and 14th Amendments and common
law rules governing access to public forums. They
also alleged violations of California’s state consti-
tution, which contains a stricter ban on govern-
ment support for religion than the federal 1st
Amendment, at least as the federal ban has been
construed in recent years by the U.S. Supreme
Court.
After the law suit was commenced, the Scouts,

perhaps fearing that the controversy would lead
the city not to renew their Balboa Park lease when
it expires in 2007 (it was a 50–year lease), ap-
proached the city about an immediate extension,
which a compliant city government agreed to for a
term of 25 years. This lease, approved by the city
council on Dec. 4, 2001, once again called for
nominal rent although it did impose some new ad-
ministrative fees effective Jan. 1, 2002. The new
lease includes a non-discrimination provision
that adds religion and sexual orientation to the list
of forbidden grounds, as did the 1987 Fiesta Is-
land leases, but the understanding of the city and
the Scouts was that these non-discrimination pro-
visions apply only to access to the property by
non-Scouting individuals and entities. Thus, as
far as the city is concerned, the Scouts are free to
continue excluding gays, atheists and agnostics
from members activities conducted on the city
parklands leased by the Scouts.
Judge Jones began his analysis with the Estab-

lishment Clause issues. He noted that recent Su-
preme Court precedents holds that government
assistant may be extended to religious organiza-
tions as part of religion-neutral programs that are
not intended for religious purposes. For example,
the Supreme Court has upheld school voucher
programs that would incidently benefit religious
organizations by including them among the vari-
ous private schools for which voucher payments
can bemade on behalf of students. In order for the
EstablishmentClause to be invoked, the plaintiffs
have to show that government aid is going to a re-
ligious organization and that the aid is not being
allocated on the basis of neutral, secular criteria.
The plaintiffs argued that due to the religious na-
ture of the Scouts, and the non-neutral way in
which the city leased parkland to the Scouts, it is
reasonable to interpret this as financial assistance
to advance religious indoctrination. The defen-

dants argued first that the BSA is a non-sectarian
organization, so the Establishment Clause is ir-
relevant, and second, that a variety of organiza-
tions lease city parkland for various purposes
having to do with providing recreational facilities
and services to their members and the public.
Judge Jones first concluded that a “reasonable

observer would perceive an advancement of relig-
ion as a result of the City’s failure to use a neutral
process in selecting lessees.” Focusing primarily
on the Dec. 4, 2001, vote to give the Scouts a
25–year-extension on their existing lease, Jones
noted that recent Supreme Court cases require
that the issue of government endorsement of relig-
ion be evaluated from the perspective of the “rea-
sonable observer.”
The first component is determining whether

the Scouts are a “religious organization,” and
Jones had little trouble rejecting their argument to
the contrary, finding support for this conclusion in
the briefs filed by the Scouts as well as the
Desert-Pacific Council’s publications and web-
site. He noted that both adult and youth member
are “required to have a belief in a formal deity, to
swear a Duty to God,” and that “Belief in God is
and always has been central to BSA’s principles
and purposes.” He noted that adult leaders are
expected to inculcate such beliefs, and that the
Scout oath requires youth members to affirm that
they are “reverent.” Furthermore, merit badges
are given for religiouswork, and Scout assemblies
and programs include nondenominational prayer
components. “The undisputed facts show that the
BSA engages in religious, albeit nondenomina-
tional, instruction through its various Scout oaths,
religious emblems program, chaplaincy program,
Religious Relationships Committee, religious
publications, and the integration of religion in
Scouting activities,” Jones concluded. Such a
conclusion was not difficult in light of the wide-
spread sponsorship of Scout troops by churches
and synagogues (although some liberal religious
organizations have disaffiliated in recent years in
protest against the Scouts’ anti-gay policies).
The Scouts were arguing that they were not af-

filiated with any particular religion and therefor
could not be conceptualized as a religious organi-
zation, and furthermore that they did not meet the
federal tax definition of a religious organization
for purposes of various tax exemptions. But Jones
dismissed these points in light of the overall rec-
ord showing the pervasively religious nature of
the Scouts activities, at least as practiced in San
Diego.
The next component of the analysis concerned

whether the City lease was done in a religion-
neutral manner. The Scouts argued that their two
leases weremade as part of an overall city leasing
program that involved about 100 leases of city
property to various organizations, but Jones re-
jected the contention that the BSA leases were
part of any neutral “program.”He wrote, “the un-
disputed evidence shows that the Balboa Park
lease is not the result of a selection process by

which any other entities had the opportunity to
compete with the BSA-DPC, but is instead the re-
sult of exclusive negotiations between the City
and the BSA-DPC. TheCity Council voted onDe-
cember 4, 2001, eight years before the 1957 lease
expired, to continue leasing the property to the
BSA-DPC, after this lawsuit was filed, after the
BSA-DPC approached the City and requested ne-
gotiations to extend the lease and after hearing ex-
tensive public comment regarding the Boy Scouts
discriminatory policies.” (However, the record
lackedany evidence about thenature inwhich the
Fiesta Island lease was negotiated, so Jones con-
cluded he could not grant summary judgement on
the Establishment Claim with respect to that part
of the lawsuit.) Jones found that the city did have
an “established policy” by which private organi-
zations compete for the right to lease city property,
but that theseprocesseswerenot followedwith re-
spect to the Balboa Park lease. Although the
Scouts argued that nobody else had every ex-
pressed interest in leasing Balboa Park, Jones
considered this irrelevant, observing that the bur-
den “was on the City to take affirmative steps to
avoid an Establishment Clause violation by mak-
ing the lease available to the religious, areligious
and irreligious on a neutral basis.” But he found
that the City “provided not even the pretense of
neutrality,” dealing “exclusively” with the
Scouts, an overtly religious organization. Al-
though Judge Jones did not use the term, he
clearly regarded this as a “sweatheart” lease, giv-
ing the Scouts valuable parkland at a token price,
and thus a significant government subsidy for re-
ligious activity.
Thus, he granted the plaintiff’smotion for sum-

mary judgment as to the Balboa Park lease, while
denying both sides’ motions for summary judg-
ment regarding the Fiesta Island lease since there
was not adequate evidence in the record about the
process by which that lease was negotiated.
Turning to the state constitution, which re-

quires the state to give “no preference” to relig-
ious organizations, Jones had little difficulty find-
ing a violation. “In practical terms,” he wrote,
“theCity has bestowed upon theBSA-DPCan ad-
mittedly religious, albeit nonsectarian, and dis-
criminatory organization the benefits of (1) valu-
able parkland for a nominal fee despite the City’s
written policy against leasing that very property to
discriminatory organizations; (2) with the accom-
modation that the City will not apply the leases’
nondiscrimination clauses to the organization’s
membership; (3) with the authority to exclusively
occupy portions of the leased parkland for the
purpose of administering theBSA-DPC’s regional
program and operating endeavors such as the
print shop and the revenue-earning Scout Shop
with about $1millionper year in net sales; and (4)
the authority to charge the public user fees which
are deposited into the general operating account
and not designated for administration or upkeep
of the leased properties.” All this through a non-
competitive, exclusive negotiating process! “This
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preferential treatment has at least the appear-
ance, if not the actual effect, of government ad-
vancement of religion generally and government
endorsement of an organization whose religiosity
is fundamental to its provision of youth services in
violation of the state constitution’s No Preference
Clause," Jones concluded, granting summary
judgment to the Plaintiffs on the issue of the Bal-
boa Park lease, but again denying judgement to
either party concerning the Fiesta Island lease. In
addition, Jones found a violation of the state con-
stitution’s separately stated ban on city govern-
ments making any appropriation of public funds
or to “grant anything to or in aid of any religious
sect, church, creed, or sectarian purpose.”
However, Jones was not ready to make a sum-

mary judgment decision concerning the Equal
Protection claims. Here the problem was that the
issue of discriminatory intent by the City in mak-
ing the leases remains a sharply contested issue.
Whereas Jones could find that theBSA is a “relig-
ious organization” by relying on that organiza-
tion’s own statements about the role of religion in
its operation, there were no similarly undisputed
statements in the record at this point in the case
upon which to based an undisputed conclusion
that the city intended to discriminate against gays
or atheists by leasing Balboa Park to the Scouts.
Here, much of the discussion was consumed by
questions about the degree to which the lease ex-
cluded the general public from use of the park, a
hotly contested question, since Jones considered
the key question to be whether the decision to
lease to the Scouts resulted in the city’s inten-
tional exclusion of a substantial portion of the
public from access to city park facilities. Jones
concluded that “there is a sufficient dispute of
material fact to preclude summary judgment in
favor of either party on the issue of whether the
City leased the parkland with intent to discrimi-
nate against Plaintiffs and those similarly situ-
ated.”
The plaintiffs had also argued that the leases

violated a common law requirement the public
parkland be preserved for public use and not be
diverted to private uses, but Jones found that San
Diego’s charter city status relieved it from com-
plying with any such asserted common law rule
under established California precedents dating
back more than half a century.
Jones decisively rejected the Scouts’ argument

that voiding the leases would violated the BSA’s
First Amendment rights. “Plaintiffs do not chal-
lenge the BSA-DPC’s right as an expressive asso-
ciation to discriminate in its membership against
gays and nonbelievers,” he noted. “Rather, plain-
tiffs challenge the parkland leases as the City’s
unconstitutional endorsement of the BSA-DPC as
a religious organization and as the means to dis-
criminate against gays and nonbelievers.” Here,
the court found “no nexus between the purpose of
the leases and the protected expression. As is set
forth above, the City selected the BSA-DPC for
preferential treatment. The leases are therefore

not part of a designated public forum, but are in-
stead a nonpublic forum in which the City se-
lected its recipient bymaking the value judgment
that theBSA-DPCalone is best suited to fulfill the
City’s needs with respect to the parkland.
Whether the BSA-DPC is the lessee of the
parkland has absolutely no impact on or connec-
tion with the BSA-DPC’s ability to maintain its
discriminatory membership policy,” Jones as-
serted.
“The government does not automatically en-

gage in unconstitutional viewpoint discrimination
when it determines, as it did here, whether to
award a government subsidy by making a value
judgment about the recipient’s suitability for the
subsidy,” wrote Jones, relying on the Supreme
Court’s decisionupholdingCongress’s imposition
of a decency test on the National Endowment for
the Arts in specific response to the funding of gay
art! (Zing!!!) And, asserted Jones, “The govern-
ment’s decision to exclude organizations with dis-
criminatory membership policies is viewpoint
neutral when the purpose for the decision is to
protect persons from the effects of discrimination
and not to exact a price for the organization’s pro-
tected expression.”
Having granted the plaintiffs’ summary judg-

ment motion on the Establishment Clause claims
concerning the Balboa Park leases, the court has
effectively ordered the City to evict the Scouts
from their headquarters and other facilities in
Balboa Park. One expects an appeal to the 9th
Circuit accompanied by a stay of this ruling pend-
ing further decision. The localACLUchapter pro-
vided representation to the plaintiffs in their
struggle against the BSA. A.S.L.

Federal Civil Litigation Notes

Arizona A 9th Circuit Court of Appeals panel
divided 2–1 on the question whether an Arizona
law requiring sexually-oriented businesses to
close between 1 and 8 am and on Sunday morn-
ings is constitutional.Center for FairPublicPolicy
v. City of Phoenix, 2003WL 21730756 (July 28).
The measure was enacted as part of an overall
zoning law, and was supported by public hearings
testimony from representatives of groups com-
plaining about the 24 hour operation of the sex
stores in their communities.Writing for themajor-
ity, Circuit Judge O’Scannlain found that the Ari-
zona legislature had acted reasonably, thus satis-
fying the intermediate scrutiny standard which a
majority of the court believed to apply to this case.
Dissenting, Circuit Judge Canby found the 1st
Amendment argument by the adult business op-
erators to be valid, explaining how he found it to
be inconsistentwith themost recentU.S. Supreme
Court precedent on point, City of Los Angeles v.
Alameda Books, 535 U.S. 425 (2002). Both sides
in the case focused on the swing vote of Justice
Kennedy in Alameda Books, but the majority won
out and upheld the ban.

Louisiana The unpublished opinion of the
court inGiardina v. LockheedMartinCorporation,
2003 WL 21991644 (E.D. La., Aug. 19, 2003),
gives no indication of the underlying cause of ac-
tion, with Magistrate Roby’s opinion addressing
primarily an attorney fee request. But the request
is interested because it stems from litigation over
a motion to compel the plaintiff, Felicia Giardina,
to answer a question posed at desposition con-
cerning the identity of her domestic partner. “Spe-
cifically,” wrote Roby, “Lockheed requested that
the plaintiff be required to provide the identity of
the person with whom she had a relationship for
two years… The plaintiff objected to the request
contending that the identity of the plaintiff’s part-
ner is a ‘private issue.’ The plaintiff claimed that
because her partner had not made her sexual ori-
entation public, her partner’s job and the custody
of her partner’s child would be placed at risk if
such information was disclosed.” But the court
ordered Giardina to respond to the question, and
the opinion does not reveal whatever analytical
process the court went through to reach that deci-
sion, being primarily concerned with Lockheed’s
request for fees in connection with litigating the
issue. The magistrate concluded that Lockheed
had not submitted sufficient information from
which the court could determine a “reasonable
hourly rate.” For Roby’s recitation of the data re-
quired, it sounds like it would cost Lockheed
more in lawyer’s time to compile and submit the
necessary information than it would be worth if it
recovered a fee!
New York A divided panel of the U.S. Court of

Appeals for the 2ndCircuit affirmed a decision by
District JudgeLarimer (W.D.N.Y.) that the benefi-
ciaries of a man who died when his practice of
autoerotic asphyxiation went awry could not col-
lect under the decedent’s employment-related
group life insurance policy, which covered acci-
dental death but did not cover “intentionally in-
flicted injury.” Critchlow v. First Unum Life Ins.

Co., 2003WL 21805542 (Aug. 7, 2003). Writing
for the court of appeals panel, Senior Circuit
Judge VanGraafeiland noted decisions by the 5th
and 8th Circuits that had reached the same con-
clusion: that when a person dies as a result of an
autoerotic asphyxiation experience that goes
wrong, that is death from a self-inflicted injury
within the meaning of the standard exclusion in
life insurance policies. Sharply dissenting, Cir-
cuit Judge Kearse argued that a contrary very re-
cent precedent from the 9th Circuit, Padfield v.
AIG Life Ins. Co., 290 F.3d 1121 (9th Cir.), cert.
denied, 123S.Ct. 602 (2002), should be followed.
Kearse observed that the 5th and 8th Circuit
cases were diversity cases deciding the issue un-
der individual life insurancepolices,whereas this
case (and Padfield) arises under the federal Pen-
sion Reform Act, ERISA, requiring the court to
apply federal common law. On the merits, she ar-
gued that a repeat player on autoerotic asphyxia-
tion, such as decedent David Critchlow in this
case,whodidnot intend suicide, hada reasonable
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expectation of surviving his experience without
injury, and thus this should be considered an ac-
cidental death as per the insurance policy, enti-
tling his beneficiaries to the death benefit.
Pennsylvania Most gay legal observers would

account Boy Scouts of America v. Dale, 530 U.S.
640 (2000), to be an unfortunate loss for gay civil
rights, but on a broader view, it is a potentially im-
portant precedent upholding the right of private
citizens not to be forced to publicly affirm a posi-
tion with which he disagrees. This is how it was
used by Senior U.S. District Judge Robert F. Kelly
of the Eastern District of Pennsylvania, in ruling
in The Circle School v. The Honorable Vicki Phil-
lips, 2003WL 21649639 (July 15, 2003) that the
school district violated First Amendment rights
by mandating that all students either recite the
Pledge of Allegiance or participate in singing the
Star-Spangled Banner during every school day.
Dale was cited and relied upon extensively by
Judge Kelly in rendering his written opinion.
A.S.L.

State Civil Litigation Notes

Arizona—Taking U.S. Supreme Court Justice
Antonin Scalia at his word, a gay male couple in
Arizona has filed suit seeking a marriage license.
In his dissenting opinion in Lawrence v. Texas,
Scalia asserted that the next step on the “gay
agenda”was same-sexmarriage. Seeking to prove
him correct, Harold D. Standhardt and Tod Alan
Keltner filed a lawsuit in the Arizona Court of Ap-
peals, seeking an order to the Maricopa County
Clerk to issue them a license to marry. The men
applied for a marriage license in the Maricopa
CountyClerk’s office on July 1,with their attorney
present. Theyhave lived together for six years and
said they hoped to adopt and raise children to-
gether. They are relying on state and federal con-
stitutional arguments in their complaint, filed on
July 7. Washington Blade, July 18; Arizona Re-
public, July 15.
Arkansas—School officials in Pulaski County

have settled a lawsuit brought by theACLUonbe-
half of Thomas McLaughlin, a gay student who
was subjected to harassment by school adminis-
trators and teachers. Under the agreement, ap-
proved by the federal district court on July 17, the
district must inform teachers that they may not
discriminate against students on the basis of sex-
ual orientation in disciplinary matters. According
to the complaint in the case, when teachers dis-
covered that McLaughlin was gay, he was forced
to read anti-gay Biblical materials and subjected
to discipline. School administrators told him that
hewas “unnatural.” The agreement also obligates
administrators not to “out” gay students to others,
as they had done with McLaughlin. Washington
Blade, July 25; Grand Rapids Press, July 18;
ACLU Press Release, July 17..
California — Sometimes, filing a lawsuit ac-

companied by a little publicity will do the trick.
After Lambda Legal Defense Fund announced

that it was filing suit againstUnitedParcel Service
(UPS) on behalf of Daniel Kline, a 20–year em-
ployee who had been denied a hardship transfer
to relocate to a UPS office in Chicago to follow his
long-time partner, who had received a job reas-
signment, UPS announced that it had revised its
policy and would extend transfer rights to same-
sex domestic partners. UPS claimed that it had al-
readydecided to grantKline’s appeal of the initial
denial, but had difficulty contacting him before
the lawsuit was announced. Lambda announced
in an Aug. 27 press release that it was still negoti-
ating a settlement of the case with UPS concern-
ing the promulgation and administration of its
policy, and was seeking signatures fromUPS cus-
tomers on petitions to the company.Anyone desir-
ing to add their name to the petition can email
Lambda at outreach@lambdalegal.org.
California— The Rev. Troy Perry, founder of

the Fellow of Metropolitan Community Churches,
the world’s largest gay-affirmative Christian de-
nomination, married his longtime partner, Phillip
Ray De Blieck, in a legal marriage ceremony in
Toronto, Canada, on July 16, and returned toCali-
fornia determined to obtain legal recognition of
his marriage. According to a report published on-
line July 24 in365Gay.com,Perry announced that
he will litigate to force the government to recog-
nize his marriage, and he encourage other same-
sex coupleswhomarry inCanada to sign up on the
MCC website to be co-plaintiffs in the litigation.
Connecticut— Judge Owens of the Connecti-

cut Superior Court found inConnecticut Commis-
sion onHumanRights andOpportunities v. City of

New Britain, 2003 WL 21771973 (July 17,
2003), that there was substantial evidence to sup-
port a Human Rights Referee’s determination
that the Commission had failed to make out a
prima facie case of discrimination on behalf of
LynneKowalczyk, a lesbian employedby theNew
Britain Board of Education who was asserted
claims of disability and sexual orientation dis-
crimination concerning job transfers. Judge
Owens’ opinion suggests that the Referee could
reasonably have concluded based on the allega-
tions in the record that the district acted in a non-
discriminatory way when it transferred Kowalc-
zyk to relieve tensions arising from her termina-
tion of her domestic partnership relationship with
another lesbian employee coincident with
launching a new relationship with a different les-
bian employee, and the overt hostility between
Kowalczyk’s former and new partners, which had
expressed itself in verbal harassment and physi-
cal confrontations. A.S.L.
Florida — The Associated Press reported on

Aug. 18 about the litigation concerning the will of
Gloria Hemingway, who was born Gary Heming-
way and is described in the article as “the trans-
gendered son” of the author Ernest Hemingway.
Gloriawas the father of several childrenbefore di-
vorcing wife Ida and undergoing gender-
reassignment surgery. Gloria left a will that Ida is
contesting, claiming that they were remarried in

the state ofWashington and she is a surviving heir.
The children who would are beneficiaries in the
will are contesting this, and arguing that any such
same-sex marriage would be invalid. Florida Cir-
cuit Judge Arthur Rothenberg has appointed re-
tired JudgeDavidTobin as amediator, hoping that
the matter can be settled amicably before trial,
but a tentative trial date inOctober hasbeen set.
Kansas — A letter from the ACLU has ex-

tracted an apology and change of policy from the
Topeka an Shawnee County Public Library, which
conceded that it should not have forbidden one its
employees, an ardent P-FLAG member named
Bonnie Cuevas, to speak about the Supreme
Court’s Lawrence v. Texas decision during her
worktime. Evidently, Ms. Cuevas spoke about the
decision in response to questions fromco-workers
and phone calls from excited friends, and was
then told by two library managers that another
employee had complained that Ms. Cuevas was
creating a “hostile work environment.” They evi-
dently decided to accommodate the homophobe
and silence Ms. Cuevas, but the ACLU reminded
them that as a public institution they are boundby
the First Amendment. ACLU Press Release, Aug.
5.
Louisiana—TheCity ofNewOrleans, defend-

ing its domestic partner registry and health bene-
fits program against a lawsuit by a conservative
citizens group challenging its legality, invited
Lambda Legal Defense and Education Fund to
join the case as an amicus intervenor to assist in
obtaining a grant of summary judgment or dis-
missal. The city filed its motion before Civil Dis-
trict Judge Yada McGee on Aug. 14. Lambda is
representing Peter Sabi, a city building inspector,
whose partner, Philip Centanni, Jr., a freelance
writer, is presently benefitting from the health in-
surance coverage. New Orleans Times Picayune,
Aug. 15.
Massachusetts—TheBostonGlobe reported on

Aug. 24 that theMassachusetts Supreme Judicial
Court will be hearing arguments in two cases dur-
ing September presenting the question whether
opposite-sex domestic partners of injuredpersons
can sue for loss of consortium. In the Fredette
case, the couple had obtained a marriage license
and the accident that disabled Barbara Fredette’s
partner, David Tremblay, occurred two days be-
fore their scheduled wedding. In the other case,
plaintiff Alexandra Fitzsimmons and Sean Brann
had been living together for eleven years, jointly
owned a home and had done a fair amount of non-
traditional family planning in terms of beneficiary
cross-designations on insurance and retirement
plans, when Brann was injured in an accident. In
both cases, lower courts have ruled that Massa-
chusetts limits consortium actions to legal
spouses, and the plaintiffs are arguing that the
common law doctrine should be broadened to ac-
count for non-traditional families. The SJC’s an-
ticipated ruling in the same-sex marriage case is
expected to be important in resolving these con-
troversies.
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Massachusetts—TheBostonGlobe reported on
July 15 that a civil trial jury in Suffolk County Su-
perior Court had awarded Michael Salvi about
$624,000 in damages in a sexual harassment
case. Salvi, who is gaybutwas not “out” on the job
when the harassment began, was working as a
county corrections officer. After about four years
on the job, he learned that rumors were swirling
around the workplace about his sexual orienta-
tion. He began to receive harassing phone calls
and found a package with blocks spelling out
“fag” on the porch of his house. He filed an inter-
nal police complaint, but an internal investigation
concluded there was “no support” for his allega-
tions, and he was transferred to a different assign-
ment that he perceived as inferior. Salvi became
so despondent due to the harassment that he at-
tempted suicide, and ultimately quit his job when
complaints to management were unavailing in
solving the problem. Salvi v. Suffolk County Sher-
iff, No. 00–3374 (Mass. Super. Ct., June 30,
2003), BNA Daily Labor Report No. 136,
7–16–2003, p. A9.
New York—Sometimes non-gays benefit from

legal doctrines that gays pioneered. In DeJesus v.
Rodriguez, NYLJ, 8/20/2003, p. 23 (N.Y.CityCiv.
Ct.,RichmondCounty), a Staten Island civil court
judge found that a heterosexual couple that had
co-habited for ten years were “domestic part-
ners.”When themanmoved out after a violent ar-
gument and then sought to capture sole ownership
of the premises in his own name, the judge found
that the woman, as a domestic partner, could not
be ejected through a summary proceeding. Gay
housing rights precedents precedents from the
N.Y. courts were cited and extensively quoted by
Judge Ronni D. Birnbaum.
North Carolina— In the first practical appli-

cation ofLawrence v. Texas by a state court,Meck-
lenberg County District Court Judge Nate Proctor
dismissed two charges of soliciting sodomy in a
park that were pending against amanwhowas not
named in news sources. Proctor said that the
state’s sodomy law was invalidated under Law-
rence, and thus solicitation to engage in the con-
duct was no longer criminal. Trial court decisions
are not binding on anybody else, but it’s nice to
see that Lawrence was, at least in this instance,
self-enforcing.WashingtonBlade, Aug. 12;Char-
lotte Observer, July 12.
Pennsylvania—Opponents of gay rights in Al-

lentown, Pennsylvania, backed up by the anti-gay
Alliance Defense Fund of Phoenix, Arizona, filed
suit to challenge the recently enacted gay rights
ordinance in that city. The suit was filed July 16 in
Lehigh County Court, claiming that the new ordi-
nance violates the religious free exercise rights of
four plaintiffs by forcing them to “accept morally
repugnant lifestyles" when hiring employees or
rentinghouses.AllentownMorningCall, July25.
Wisconsin—The Court of Appeals of Wiscon-

sin affirmed a ruling by Dane County Circuit
Judge Robert DeChambeau that Sam’s Club, an
operation of Wal-Mart, did not violate the state’s

human rights law, which forbids discrimination
on the basis of personal appearance, when it dis-
charged Tonya Maier because she wore an eye-
brow ring to work in violation of the company’s
appearance code. The court concluded that the
appearance code was adopted “for a reasonable
business purpose,” and thus could be enforced by
the employer, notwithstanding the statute. Sam’s
Club v. Madison Equal Opportunities Commis-

sion, 2003WL21707207 (July24, 2003).A.S.L.

Criminal Litigation Notes

California— San Luis Obispo County Superior
Court Judge Christopher Money imposed $300
fines and 100 hours of community service onWil-
liamBugenig, 22, andNicolasTaliaferro, 20, after
finding that they hadpelted aCalifornia Polytech-
nic gay student organization booth with eggs last
February during an outdoor event near the cam-
pus. Although the prosecutor did not label their
conduct a hate crime, the Penal Code describes
the misdemeanor civil rights and vandalism pro-
visions underwhich theywere charged as causing
property damage for reasons such as a person’s
sexual orientation or race, according to anAug. 26
report in the San Luis Obispo Tribune. The judge
also sentenced each of the men to 18 months on
probation. According to the news report, more
than $500 of damage was done to the booth in this
incident.
Louisiana—Affirming a conviction for aggra-

vated battery caring a sentence of ten years hard
labor without benefit of probation, parole, or sus-
pension of sentence, the Louisiana Court of Ap-
peal rejected an argument by Dayshawn Brown
that the “homosexual victim provoked the attack
by taunting him and suggesting that they had a re-
lationship.” State v. Brown, 2003 WL 21763502
(La. Ct. App., 4th Cir., July 23, 2003). “We find
the record in this case supports the defendant’s
sentence,” wrote Judge Michael E. Kirby. “The
defendant can offer no justification for shooting
the victim several times and inflicting life-
threatening injuries. Certainly the fact that the
victimwashomosexual and indicatedheknew the
defendant provided no reasonable provocation for
the attack. The ten-year sentence is the manda-
tory term. In light of the seriousness of the crime,
the trial court did not abuse its discretion.”
Michigan—TheCourt of Appeals ofMichigan

ruled inPeople v. Keep, 2003WL21995221 (Aug.
21, 2003) (unpublished opinion) that a murder
victim’s alleged sexual proposition of the defen-
dant did not provide sufficient mitigation to re-
duce the offense from second degree homicide to
manslaughter. Defendant Michael Keep was a
cellmate of the victim, Paul Chmiel, at Brooks
Correctional Facility in Muskegon County. Ac-
cording to the court’s per curiam opinion, which
appears to accept all of Keep’s factual allegations,
Chmiel was “apparently a homosexual” to whom
Keep took “an immediate dislike,” and Chmiel
continually solicitedKeep to engage in sexual ac-

tivity until finally Keep snapped and strangled
Chmiel in their cell. Chmiel’s bodywas found just
outside the cell by guards who were searching for
him when he did not show up for a regularly
scheduled class. Medical evidence appeared to
indicate that Chmiel’s asphyxiation took place
without a struggle. A prison counselor testified
that Keep had approached him some time prior to
the murder, complaining about Chmiel’s sexual
propositions andasking for a transfer to adifferent
cell, and that Keep had been advised that the
counselor would try to take care of this for him.
The jury convicted Keep of homicide. On appeal,
Keep argued that the sexual propositions of
Chmiel sufficed to make this a manslaughter
case, but the court was not convinced, finding that
“a significant amount of evidence was introduced
to suggest that the circumstances under which
Keep killed Chmiel were not such as would miti-
gate the offense to manslaughter,” the court find-
ing that non-violent sexual propositions “was not
such as would provoke a reasonable person under
the same circumstances.” The court also noted
that Keep was 4–6 inches taller and 100 pounds
heavier than Chmiel. A.S.L.

Federal Legislative Notes

Military — U.S. Rep. Barney Frank (D.-Mass.)
has introduced H.R. 2676, a bill to amend the
Uniform Code of Military Justice to allow private
consensual sodomy in the military. Frank has in-
troduced the same bill before, but it drew a bit
more attention this time because his introduction
came shortly after the Supreme Court ruled that
gay people have a constitutional right to engage in
sodomy. If enacted, the measure would be known
as the ‘Anti-Hypocrisy Act of 2003,’ and would
limit the application of the military ban on sod-
omy to nonconsensual acts, those involving com-
pensation for sex, or those in whichminors are in-
volved. Meanwhile, on August 21 the Center for
the Study of Sexual Minorities in the Military,
based at the University of California at Santa Bar-
bara, issued a press release announcing that re-
tired Judge Advocate General for the Navy, Rear
Admiral John D. Hutson, has called for the repeal
of the “don’t ask, don’t tell” policy, calling the ban
“virtually unworkable in the military.” At the
same time, it was reported that the Pentagon is
considering proposing its own amendments to the
Code to bring military law in line with the recent
Supreme Court ruling. Could this be the begin-
ning of the end of “Don’t Ask, Don’t Tell?” Stay
tuned. Washington Post, August 4.
Immigration—Senator Patrick Leahy (D-Vt.)

has introduced aSenate counterpart of thePerma-
nent Partners Immigration Act, which had been
introduced in the House by Rep. Jerrold Nadler
(D-NY) onValentine’s Day. The bill wouldmodify
U.S. law to provide same-sex partners of U.S. citi-
zens and lawful permanent residents the same im-
migration benefits that are enjoyed by legal
spouses. The bill was introduced with the support
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of five co-sponsors: Mark Dayton (D-Minn), Ed-
ward Kennedy (D-Mass), John Kerry (D-Mass),
Jim Jeffords (I-Vt), andRussell Feingold (D-Wis).
TheHousemeasure has 116 co-sponsors. Fifteen
other countries currently recognize same-sex
couples for immigration purposes: Australia, Bel-
gium, Canada, Denmark, Finland, France, Ger-
many, Iceland, Israel, the Netherlands, New Zea-
land, Norway, South Africa, Sweden, and the
United Kingdom. Chances of passage are consid-
ered slim in both houses, given the hostility of the
Republican leadership toward this proposal.
365Gay.com, Aug. 1.
California—The nation’s largest state has en-

acted a ban on discrimination on the basis of gen-
der identity. On Aug. 2, Governor Gray Davis
signed into law AB 196, which takes the defini-
tion of gender identity from the state’s Hate
Crimes Law and inserts it into the Fair Employ-
ment and Housing Code. California is only the
fourth state to adopt explicit statutory protection
against suchdiscrimination, although judicial de-
cisions and administrative opinions in several
other jurisdictions also provide legal theories for
protection. With the signing of this bill, discrimi-
nation on the basis of gender identity and expres-
sion becomes illegal by statute inCalifornia,Min-
nesota, Rhode Island and New Mexico.
Trangender Law & Policy Institute Press Release,
Aug. 3. A.S.L.

State and Local Legislative Notes

California — Both houses of the legislature
have approved a resolution calling on the Boy
Scouts of America to accept as leaders all quali-
fied men and boys, regardless of sexual orienta-
tion or religious belief. The resolution, which
passed the Assembly in April on a 43–2 vote and
was approved by the Senate on Aug. 25 by a vote
of 22–15, was authored by openly-lesbian As-
semblywoman Jackie Goldberg (D-Los Angeles).
The resolution, while extolling the Scouts for their
good works, stated: “The discriminatory policy of
theBoyScouts ofAmerica is contrary to the policy
of the State of California.” Los Angeles Times,
Aug. 26.
California—OnAug. 6 theCaliforniaBoard of

Equalization voted to treat registered domestic
partners the same asmarried couples for property
and inheritance tax purposes upon the death of
one partner. The vote was strictly along party
lines, 3–2. Under the new rule, property will not
be reassessed upon the death of a partner, similar
to the exemption already in effect for married
partners, and thus property taxeswill not increase
for the survivor. Board Chairwoman Carol Mig-
den, an openly-lesbian former state legislator who
sponsored the measure, stated, “I think this is a
step toward parity and equity, inch by inch.” The
rule will go into effect this fall, andwould only ap-
ply to partners who have registered under state
law. Registration requires payment of a $10 fee to
the Secretary of State. The Los Angeles County

Assessor, Rick Auerbach, stated that he sup-
ported the idea embodied in the new rule, but felt
that the Board did not have authority to adopt this
policy change, because the existing exemption
derives from legislation by the public in the form
of a 1978 state constitutional amendment, which
exempted married couples from property reas-
sessment upon the death of a partner. Auerbach
asserted that the rule would have a firmer founda-
tion if embodied in a constitutional amendment.
Los Angeles Times, Aug. 7.
California—Both the State Assembly and the

Senate have approved versions of A.B. 205, a bill
that would expand the list of existing registered
partnership rights under state law to an extent that
would rival the Vermont Civil Union Act. Gov.
Gray Davis announced on Aug. 16 that he would
sign the bill, and reaffirmed his promise after the
Senate voted to approve the bill by a vote of 24–14
on Aug. 28. Lt. Gov. Cruz Bustamante, who is a
candidate to succeed Davis if the governor loses
the recall vote scheduled for October 7, has also
announced his endorsement of the bill. The lead-
ing Republican candidate in the recall election,
celebrity and former body-builder Arnold
Schwarzenegger, has not taken a public position
on the bill, although he has generally professed
support for gay equality and, in interviews during
the last week of August, stated that he supported
domestic partnership but not same-sex marriage.
Anti-gay forces in the state contend that the bill
would violate Proposition 22, a referendummeas-
ure that prohibits the state from authorizing
same-sexmarriage, and vowed to file a legal chal-
lenge if the bill is enacted. Los Angeles Assem-
blymember JackieGoldberg is the lead legislative
sponsor. The bill would continue the process be-
gun in 1999 when the state established a domes-
tic partner registry for same-sex couples and eld-
erly opposite-sex couples and, in subsequent
enactments, began to extend various rights to reg-
istered partners. Prior bills have already given
partners inheritance rights, hospital visitation,
medical decision-making rights for incapacitated
partners, the right to sue for wrongful death, and
rights to adopt a partner’s children (recently con-
firmed by the California Supreme Court in a case
that arose prior to the effective date of the statute).
The new bill would extend the state’s community
property laws to registered partners andwould es-
sentially treat registered partners the same as
marital partners for purposes of child custody,
support and alimony rules. The bill would also es-
tablish a Family Court proceeding for partnership
divorce for those who had been registered as part-
ners for more than five years or who had children
or substantial joint property holdings. Registered
partners would have the same rights as spouses
with respect to a deceased partner’s autopsy and
funeral arrangements, would enjoy the spousal
testimonial privileges, and would make partners
jointly responsible for each others’ debts. How-
ever, due to the entanglement with federal tax law,
the bill would not affect the right to file joint tax

returns, and due to federal preemption in the area
of employeebenefits, the bill does not require em-
ployers to treat registered partners of their em-
ployees the same as spouses for purposes of em-
ployee benefits programs. (Of course, employers
can do so voluntarily, and many California em-
ployers have adopted benefits plans in order to be
eligible to bid on city contracts in San Francisco
and Los Angeles, where municipal ordinances
limit eligibility to employers who provide such
benefits.) A statewide lobbying group, Equality
California, has proclaimed that if this bill is en-
acted, California will be essentially on par with
Vermont in extending legal rights and responsi-
bilities to same-sex partners. Vermontwas signifi-
cant for being the first, but California would be
even more significant, as it is the largest state by
population and is home to about one-sixth of all
the same-sex adult cohabiting partners counted
in the 2000 census.Equality California Press Re-
lease, Aug. 28; San Francisco Chronicle; Los An-
geles Times (both Aug. 17 & Aug. 29).
California — Los Angeles County—On Aug.

26 the Los Angeles County Board of Supervisors
voted to extend death benefits to the domestic
partners of retired county workers, giving them
parity with the married partners of heterosexual
employees. This is in addition to existing partner
benefits, includingmedical anddental insurance,
and beneficiary designations for life insurance
and receipt of unused portions of pension assets.
Advocate.com, Aug. 27.
California—SanDiego—OnJuly28, theSan

Diego City Council gave unanimous approval to a
proposed amendment to the city’sHumanDignity
Ordinance, adding “gender identity” to the list of
prohibited bases for discrimination in the city of
San Diego. The term is defined as “having or be-
ing perceived as having a gender-related identity
or expression whether or not stereotypically asso-
ciated with a person’s actual or perceived sex.”
The ordinance, originally passed in1990andalso
covering sexual orientation discrimination, ap-
plies to employment, housing, city services, busi-
ness establishments andeducational institutions.
Florida — Largo — City Commissioners in

Largo, Florida, followed up a contentious public
hearing on Aug. 5 with three hours of heated de-
bate anda4–3vote to reject a proposedmunicipal
human rights ordinance, which would have pro-
hibited discrimination in the city on the basis of
race, religion, gender, disability, gender identity
and sexual orientation. The mayor, who voted no,
said that the proposed ordinance had “divided”
the community. This, of course, demonstrateswhy
it was needed. St. Petersburg Times, Aug. 6.
Florida—Sarasota—TheSarasotaCityCom-

mission voted unanimously on Aug. 5 to approve
an ordinance prohibiting discrimination on the
basis of sexual orientation, become one of about a
dozen local jurisdictions that prohibit such dis-
crimination inFlorida. The ordinance,which cov-
ers employment, housing andpublic accommoda-
tions, becomes effective October 1. It provides
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that complaints can be filed with the city’s Hu-
manRelationsBoard, and authorized theBoard to
sue in the circuit court in cases where a satisfac-
tory settlement of meritorious claims cannot be
achieved voluntarily. Only employers of five or
more employees are covered, and compensatory
damage claims against businesses with fewer
than 15 employees are capped at $100,000. The
ordinance fulfilled the will of local voters, who
passed an anti-discrimination amendment of the
city’s charter last November with 73 percent of
the vote, but left the matter of coming up with im-
plementing legislation to the Commission. Those
who testified against the proposed ordinance be-
fore the Commission raised primarily religious
objections. Sarasota Herald-Tribune, Aug. 5.
Illinois— Some states just want to be sued…

On Aug. 5, Illinois Governor Rod Blagojevich
signed into law an amendment to the state’s Law-
suit Immunity Act, waiving Illinois’s sovereign
immunity rights under the 11th Amendment to
suits for violation of federal employment-based
civil rights laws. On the same date, the governor
also signed a bill creating the Illinois Civil Rights
Act of 2003, which provides a right of action for
disparate impact discrimination for state, county
or local government employees in Illinois. The
purpose was to counter the U.S. Supreme Court’s
2001 decision in Alexander v. Sandoval, 121 S.
Ct. 1511, which effectively shielded state govern-
ment employers from such liability under Title VI
of the Civil Rights Act of 1964 (which forbids dis-
crimination by programs receiving federal finan-
cial assistance). BNA Daily Labor Report No.
154, Aug. 11, 2003.
Kansas — Shawnee County — Shawnee

County Commissioners voted unanimously on
July 21 to ban sexual orientation discrimination
in county employment. Themeasure had been in-
troduced by County Commission Chairman Vic
Miller, who saidnobodyhadaskedhim tobringup
the measure, but he thought the County should
make a policy on this issue in light of the Supreme
Court’sLawrencedecision, which has the effect of
striking down Kansas’s sodomy law. He said he
had been reluctant to propose such a measure
previously due to the state’s criminal law. Topeka
Capital-Journal, July 22.
Minnesota — Duluth — The Duluth City

Council voted 5–2 onAug. 11 to approve a resolu-
tion recognizing theDuluth SuperiorGayLesbian
Bisexual Transgender Ally Queer and Intersex
Pride Festival, scheduled to take place in that city
over the Labor Day Weekend. But Mayor Gary
Doty had vetoed similar resolutions in the past,
and announced that he planned to veto this one as
well. “Government has nobusiness expressing of-
ficial support for any one lifestyle,” said Doty. Six
votes would be needed to override the veto. Du-
luth News-Tribune, Aug. 12 & 13.
Minnesota—Minneapolis—TheMinneapolis

city council approved a group of proposals con-
cerning domestic partnership on Aug. 22, and
Mayor R. T. Rybak signed all the measures into

law on Aug. 25. One, pattered on a recent New
York City enactment, will extend recognition to
domestic partnerships formed in other jurisdic-
tions. Another banned discrimination in fees be-
tween “a personwith a spouse and a personwith a
domestic partner or between a person with a
spouse and children or a person with a domestic
partner and children” in the areas of real estate,
public accommodations, public services and pro-
fessional organizations. A requirement of existing
local law that at least onemember of a partnership
be a Minneapolis resident in order to register a
domestic partnership with the city was repealed,
thus opening the city’s registry to any couple re-
gardless of residence. The housing maintenance
code was revised to include domestic partners
within the definition of family for purposes of zon-
ing requirements. The measures were all ap-
proved unanimously, according to a report to the
Gay Marriage Listserve by David Strand of Min-
neapolis, upon which this summary is based.
Minnesota—Moorhead—The city council in

Moorhead,Minnesota, voted unanimously on July
21 to amend the city’s civil rights ordinance to
add “sexual orientation” to the list of forbidden
grounds for discrimination, according to a brief
report in The Advocate (September 2).
Missouri — Kansas City— The Kansas City

Council voted 11–1 on Aug. 28 to approve a do-
mestic partnership ordinance with the support of
Mayor Kay Barnes. The ordinance establishes a
registry in the city clerk’s office, and will provide
sick and funeral leave benefits to city employees
in committee relationships, whether same-sex or
opposite-sex. The original legislative package
that had been announced in April had also in-
cluded health insurance coverage for registered
partners of city employees, but the mayor and
council decided that this issue should be ad-
dressed next spring as part of the city’s negotia-
tion of renewal of its current health insurance
policies. Kansas City Star, Aug. 29.
New York — Nassau County — On a strict

party line vote of 10–9, the Nassau County legis-
lature voted to approve a labor agreement that,
among other things, provides domestic partner
benefits for county employees. Members of the
Republican minority objected to the partner
benefits provision, purportedly on grounds of ex-
pense.Newsday (Aug. 16) observed thatRepubli-
cans in Nassau depend on cross-endorsement
and support from the Conservative Party, whose
Nassau County chairman stated both fiscal and
“moral” objections to providing benefits to un-
married partners.
North Carolina — Charlotte — On Aug. 25,

the Charlotte City Council voted to put on the
agenda for discussion a proposal to extend health
benefits to same-sex partners of city employees.
The discussion was reportedly quite heated, de-
generating into a “passionate shouting match,”
according to a report in the Charlotte Observer on
Aug. 26. The counsel voted 8–2 to consider on

Sept. 8 whether to create a committee to study the
issue and make legislative recommendations.
Ohio — Cleveland Heights— The Cleveland

Heights City Council has voted to put a question
on the general election ballot on Nov. 4, asking
residents whether to create a domestic partner
registry that would be open to opposite-sex and
same-sex unmarried couples. The proposal does
not extend any concrete rights, other than issu-
ance of an official recognition certificate, but the
idea had an explosive effect in the council, with
some Democratic members threatening to leave
the party over this issue, claiming that the local
Democratic Party had become the captive of gay
rights interests. The city already provides health
benefits to same-sex partners of municipal work-
ers. Cleveland Plain Dealer, Aug. 5.
Pennsylvania— Governor Ed Rendell issued

an executive order on July 28 adding “gender
identity or expression” to the list of characteristics
in the non-discrimination policy governing ex-
ecutive branch agencies in the state of Pennsylva-
nia. According to a July 29 report in thePhiladel-
phia Inquirer, this made Pennsylvania the second
state after Kentucky to ban such discrimination
by governor’s executive order. With a recent bill-
signing by California Governor Gray Davis (see
above), Pennsylvania and California join four
other states (Kentucky, Minnesota, New Mexico
and Rhode Island) in which the government has
bound itself, either by statute or executive order,
not to discriminate on this basis. A spokesperson
for the governor clarified that the policy only cov-
ers the governor’s cabinet agencies, and does not
extend to other public institutions such as the
state university. Interestingly, a former governor of
Pennsylvania, Milton Shapp, was the first in the
nation to issue an executive order banning sexual
orientation discrimination by a state government,
back in the 1970s. •••Rendell’s administration
has also agreed to a contract demand by the union
representing 13,000 social service workers to ex-
pand eligibility for family and medical leave to
same-sex domestic partners. Under the four-year
collective bargaining agreement, which was ef-
fective July 1, 2003, workers will be able to use
paid sick leave time to take care of ill partners or
their children, or can use bereavement leave
when a partner or member of the partner’s family
dies. The new benefit will also make available up
to 12 weeks of unpaid family or medical leave to
care for domestic partners. The contract does not,
however, extend eligibility for health care bene-
fits. The administration was reported to be plan-
ning to extend this benefit to about 13,000 non-
union state government employees. However, a
majority of the state’s employees are represented
by other unions that did not request this benefit in
collective bargaining; as to them, the benefits
cannot be extended unilaterally and would be
subject to negotiation. In reporting on the new
benefits on Aug. 6, the Philadelphia Inquirer

speculated that conservatives in the state legisla-
ture may attempt to block the extension of leave
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eligibility to non-union workers, but were un-
likely to be able to affect benefits that had been
negotiated with the union. ••• Finally, Rendell
made history by appointing an openly-gay man,
Stephen Glassman, to be the new chairman of the
Pennsylvania Human Relations Commission,
which enforces the state’s statutory law against
discrimination (which does not, at present, in-
clude sexual orientation or gender identity).
Glassman has been a member of the Commission
since May 2002, when he was appointed by Ren-
dell’s Republican predecessor, Gov. Richard
Schweiker. Patriot-News, Harrisburg, Aug. 11.
Virginia — The Board of Commissioners for

the Virginia Housing Development Authority has
voted to lift a ban on home loans for unmarried
couples. The ban had been enacted in the early
1980’s, but was briefly suspended during the
mid–1990’s. Gov. MarkWarner, a Democrat, had
supported ending the ban, andwas the appointing
authority for 7 of the 11 Commisioners. In casting
their votes, members of the board stated that the
policy created an unnecessary burden on low-
income, elderly and disabled people, single par-
ents, and other non-traditional families. The Fam-
ily Foundation of Virginia, a group that advocates
for “traditional family values,” stated that it will
lobby the legislature to overrule the Commission-
ers and re-establish the ban. Norfolk Virginian-
Pilot, July 25. A.S.L.

Law & Society Notes

Public Approval of Gays and Same-Sex Marriage

—Many news stories over the summer reported
that there had been a “backlash” in public opin-
ion polls in the furor following the Supreme
Court’s ruling in Lawrence and the subsequent
outcry by conservative talk radio hosts and relig-
ious leaders, picking up on Justice Scalia’s dis-
senting comments that the Court’s opinion was
paving the way for same-sex marriage. While
there was a decline in support for same-sex mar-
riage reflected in summer opinion polls, it is well
to take a longer view and compare these results
over time. On Aug. 29, the San Francisco Chroni-
cle published the latest Field Poll, a survey of
California adults, which showed that approval for
same-sexmarriage had gone from28% in 1977 to
39% in 1997 to 42% in the most recent poll this
summer. That 42%may be amodest decline from
the numbers being reported late in the spring, but
it is a substantial increase over the past 25 years
of polling on this question, showing that overall
incremental progress in moving public opinion is
continuing.
EarningsDifferentials—Twonew studies pub-

lished in the Industrial and Labor Relations Re-
view (see below in Publications Noted) examine
earnings disparities associated with sexual orien-
tation. Varying some of the definitions and analy-
sis used in prior studies, the authors of both stud-
ies conclude that openly gay or bisexual men
suffer a substantial income disadvantage com-

pared to heterosexual men (and an especially
larger disadvantage compared to married hetero-
sexual men). Conversely, openly lesbian or bisex-
ual women may actually enjoy an income advan-
tage over heterosexual women. In attempting to
explain these disparities, both studies suggest
that discriminatory attitudes against gaymen, les-
bians and bisexualsmay play a role, but that other
factors may also be significant, including career
choices that people make that may themselves be
influenced by sexual orientation. Gender and
marital status were seen as having significant ef-
fects, as well as gender non-conformity. It was ob-
served in one of the studies that openly gay men
tend to “cluster” in some occupations that are
more female-identified, and female-identified oc-
cupations tend to be underpaid in our society
relative to male-identified occupations. Con-
versely, openly lesbian workers tend to “cluster”
to a greater degree than heterosexual women in
some occupations that are more male-identified,
and as a result the relative wage advantage of
working in such occupationsmay outweigh the in-
come effects of negative attitudes by employers
towards lesbians. Both articles are full of statisti-
cal data, drawn from the General Social Survey
that is the mainstay for sociologists. Both articles
reveal the importance of pinning down a defini-
tion of the subject study group before attempting
to make comparisons and draw conclusions. An
earlier path-breaking study by Lee Badgett, pub-
lished in 1995, used amuch broader definition of
the subject group in order to obtain statistically
significant samples from earlier databases; the
newer studies use much narrower definitions and
have access to several more years of data during
which the Survey was asking relevant questions
about sexual behavior (which theyhadonly begun
to ask a few years before Badgett’s analysis was
completed). The result is that these studies con-
firm Badgett’s conclusions about the negative ef-
fect on male income (and even show that Badg-
ett’s analysis understated the negative effect), but
to question Badgett’s conclusions about women’s
income. Regardless whether one agrees with the
proposed explanations and analysis, these arti-
cles will be significant for those seeking to make
policy arguments in support of gay civil rights leg-
islation.
Relationship Stability — Proud Parenting

Magazine reported onMarch 15 that the Gottman
Institute in Seattle,Washington, described as one
of the world’s premier research centers in mar-
riage and family studies, has issued a study find-
ing that same-sex relationships are more secure
than heterosexual relationships. Pairing an even
number of demographically matched same-sex
and opposite-sex couples for comparison, the
study found that over the period 1987–1999,
when the relationships were being tracked, twice
as many opposite-sex couples broke up as same-
sex couples. John Gottman, the director of the In-
stitute, who is a psychology professor at the Uni-
versity of Washington, theorized that same-sex

couples feature more mutuality and respect, en-
tering the relationship on an equal basis.
CorporatePolicies—Announcing the results of

a survey of 250 companies on theFortune500 and
Forbes 200 lists, Human Rights Campaign Foun-
dation announced on Aug. 25 that there had been
an improvement in corporate policies regarding
lesbian and gay employees over the past year.
HRCF found improvements in policies at about a
third of the companies surveyed. Airlines, bank-
ing and financial services, high-tech and equip-
ment manufacturers and telecommunications
companies scored consistently above-average on
the seven factor list that covered a variety of work-
place policies of concerns to lesbian and gay em-
ployees. Twenty-one companies had a perfect
score, up from eleven last year. None of the com-
panies surveyed scored a zero this year, while last
year three companies had negative responses on
all seven factors. Almost two-thirds of the Fortune
500 companies surveyed include sexual orienta-
tion in their nondiscrimination policies, and 71
percent havedirected advertising specifically tar-
geted to gay consumers. The industries that are
lagging include hotels, resorts and casinos; mail
and freight delivery companies; and retail and
consumer products firms. Associated Press, Aug.
25.
Episcopal Church—Amidst much public de-

bate and intense media scrutiny, a national con-
vention of Episcopal Church leaders ratified the
decision of NewHampshire church leaders to se-
lect openly-gay V. GeneRobinson as their bishop,
the highest church official in the state. The vote,
taken on August 5, was 62–43 with 2 abstentions.
The vote was taken in the face of threats by lead-
ers of the Anglican Communion in some other
parts of the world to sever their relationship with
the U.S. church. New York Times, Aug. 6. Within
days, the convention took another controversial
step, approving a resolution that allows local
church officials to perform same-sex union cere-
monies of their own devising. The approved reso-
lution had been watered down from a stronger
proposal to actually approve a liturgy for same-
sex unions for the entire denomination. There
were claims that the resolution as worded had
very different meanings for different people who
voted to support it, including themeaning that the
Episcopal Church was abstaining from taking a
position on same-sex unions while recognizing
that some local bishops had approved such cere-
monies. New York Times, Aug. 8.
Evangelical Lutheran Church in America —

The Los Angeles Times reported on July 26 that
the youth office of the Evangelical Lutheran
Church in America had voted at a convention of
the Lutheran Youth Organization to welcome peo-
ple of all sexual orientations and be listed as a
“reconciling” organization with Lutherans Con-
cerned, a gay Lutheran group. The reported noted
that 91% of the 300 delegates to the convention
voted for the resolution. At present, the church
does not ordain “actively gay” pastors or perform
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same-sex marriages, but does allow “celibate ho-
mosexuals” to serve as clergy.
Catholic Church — Chicago — Catholic

Charities of the Archdiocese of Chicago an-
nounced on Aug. 5 that it is reevaluating its foster
and adoptive placement policies in response to a
recent Vatican pronouncement about how chil-
dren are harmed by being raised by gay adults.
The statement came in response to a telephone in-
quiry from a Chicago radio station. The agency
current policies do not inquire into sexual orien-
tation, although a press release indicated that the
agency “has not knowingly placed any children
into the care of same-sex couples or homosexual
individuals; nor have any applicants been turned
away based on their sexual orientation.” Catholic
Charities receives more than $20 million a year
from the city of Chicago to administer foster
homes serving more than 1,000 children at any
given time, and also handles about 200 adoptions
a year. A Chicago ordinance bans sexual orienta-
tion discrimination by any entity providing serv-
ices to the public. Chicago Sun-Times, Aug. 6.
The Vatican statement, which asserted that
Catholic politicians must oppose all legislation
that would extend legal recognition to same sex
partnerse, stirred up a storm of discussion and
protest inmany countries and theU.S.Many of the
U.S. press reports harked back to President John
F. Kennedy’s efforts during his election campaign
to draw the distinction between his obligations as
an elected U.S. official and his personal obliga-
tions as amember of the RomanCatholic Church,
and observed that this pronouncement by the
Vatican threatened to undermine the ability of
Catholic politicans to persuade voters that they
would not be taking orders from the Vatican about
how to vote on legislation.
National: Same-Sex Marriage Debate— Sur-

prise: weighing in against a proposed federal con-
stitutional amendment to ban same-sex marriage
is former U.S. Rep. Bob Barr, the author of the in-
famous Defense of Marriage Act. Barr, who was
defeated for re-election and is now in private law
practice, published an op-ed column in theWash-
ington Post late in August in which he asserted
that principles of federalism mandated that the
constitution not be amended to impose a particu-
lar solution to the same-sex marriage issue on the
states.Hepointed out thatDOMAwas intended to
assure that each state was free to take whatever
approach it wanted on marriage without obligat-
ing other states or the federal government to follow
suit. “Make no mistake,” he wrote, “I do not sup-
port same-sex marriages. But I also am a firm be-
liever that the Constitution is no place for forcing
social policies on states, especially in this case,
where states must have the latitude to do as their
citizens see fit.”
Don’t Ask, Don’t Tell, Don’t Go on a TV Reality

Show — Michael Jason Tiner, an 8–year Navy
employee with a superb record as a combat sys-
tems instructor representing an investment by
taxpayers of tens of thousands of dollars, was hon-

orably discharged from the service for participat-
ing in the Bravo TV reality show “Boy Meets
Boy.” Part of the gimmick of the show is that some
of the potential boyfriends are actually straight.
Tiner, however, revealed after being eliminated
from competition that he is gay. The show aired
July 29, and he was officially discharged on Aug.
19. Your tax dollars at work. Chicago Tribune,
Aug. 26.
California — Thinking they were striking a

blow against the Boy Scouts’ discriminatory poli-
cies, theUnitedWay of Sonoma-Mendocino-Lake
adopted a policy in 2001 of not giving direct
grants to any organization (including the Scouts)
that discriminates in its membership and serv-
ices. However, donors can make directed dona-
tions throughUnitedWay to specific charities.On
Aug. 25, the Press Democrat, a local paper in
Sonoma County, reported that directed donations
to theScouts through theUnitedWayduring fiscal
year 2002–03 were actually larger than the
amounts the Scouts had received through United
Way before the non-discrimination policy was
adopted. In fiscal year 2001–2002, local Scout-
ing received $30,200 in grants and donor-
directed support through United Way. In
2002–2003, the total, all donor-designated sup-
port, was $41,300. Evidently, the strategy has
backfired, although it does give the United Way
the satisfaction of being able to say that it is not di-
rectly funding a discriminatory organization. It is
estimated that Scouting nationwide receives
about $85 million a year in grants and donor-
directed support through the United Way’s
1400+ local chapters. ••• Meanwhile, a local
Scout unit in Sebastopol, California, has been
suspended by the BSA for adopting a non-
discrimination policy. According to a report in the
Aug. 14 issue of the Press Democrat, Venture
Crew488 adopted a statement that theywould not
discrimination on the basis of a long list of catego-
ries in accepting membership applications, in-
cluding gender, religion, and sexual orientation,
and “will instead judge on the integrity and char-
acter of each applicant.” The BSA denied an ap-
plication for renewal of the Crew’s charter, focus-
ing on this unacceptable non-discrimination
policy. “The policies of theBoy Scouts of America
are not pick and choose,” explained Ralph
Voelker, the new executive of the Redwood Em-
pire Boy Scout Council, which has geographical
jurisdiction over Venture Crew 488.
Illinois—The board of trustees of the Univer-

sity of Illinois voted on July 17 to grant health and
dental benefits to same-sex domestic partners of
university employees. Seven private colleges or
universities in the state already provide such
benefits, but the University becomes the first
public educational institution to do so. The vote
was 6–2. University officials estimated the cost of
the program at $320,000 to $400,000 a year. The
policy covers campuses in Chicago, Springfield,
and Urbana-Champaign. University officials ex-
pected about 100 employees to apply for the

benefits, out of a full-time workforce of 23,000.
Associated Press, July 18.
Massachusetts—Perverted vigilante justice at

work… ? John J. Geoghan, the pedophile priest
whose exposure was key to the spreading scandal
in the Roman Catholic Church, was murdered by
a fellow prisoner in his prison cell on August 23.
According to press reports, the other prisoner, a
violent homophobe who is serving a life sentence
for a prior gay-bashingmurder, beat and strangled
him todeath.BothGeoghan and the accusedmur-
derer, JosephL.Druce,werehoused in theprotec-
tive custody section in the prison. Press reports
indicated that Druce had been planning the mur-
der formonths, and took advantage of a timewhen
prisoners were allowed out of their cells and one
of the guards was missing from the area. So much
for the ability of the Massachusetts prison system
to safeguard controversial prisoners. Boston
Globe, Aug. 25; New York Times, Aug. 26.
New York—Rocked by scandals involving the

local judiciary, the Brooklyn, N.Y., Democratic
Party leaders have approved a new screening
panel process that will include non-political
groups for the first time. Among the groups spe-
cifically listed for inclusion in the new process is
the Lesbian & Gay Law Association of Greater
New York. Under the process, party leaders will
bind themselves not to support the nomination for
Supreme or Civil Court of any candidate who has
not been found qualified by the newly-constituted
screening panel.
New York—It seemed like “no big deal” when

the New York City Education Department, im-
pressed by the record of the Harvey Milk School,
a program operated by the Hetrick-Martin Insti-
tute for Lesbian and Gay Youth, decided to pro-
vide public funding out of the Department’s
budget to allow the school to expand to servemore
youngsters. Started in 1984 as a private school
that met the accreditation requirements of the
New York State Education Department, HMS has
been a refuge for high school students who could
not “make it” in the public schools, usually due to
somewhat gender-bending personas that at-
tracted harassment of a verbal or even physical
nature from fellow students that was not ade-
quately addressed by school administrators. At
any given time, the school has only had the capac-
ity to handle a small number of students, since
funding limitations led to limitations on physical
plant and staff size. Most of those who contacted
the school seeking admission had to be turned
away. The newpublicmoneywas intended to fund
a physical expansion that would allowHMS to ac-
commodate a larger percentage of those seeking
to enter its programs while bringing it under the
formal operating umbrella of the public school
system. No big deal, one would have thought. But
theNew York Post got hold of the story and blew it
up into a “segregated high school for gay stu-
dents,” arousing social conservatives and even
splitting those in the gay community, some of
whom were troubled that expanding HMS was a
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way to let the Education Department off the
hook for failing to address issues of homophobia
in the public schools. Newspapers around the
country were full of heated letters and editorials
about how gay teens would not learn to get along
in society by attending a segregated high school
program. Indeed, the New York Times, falling for
the hype, subsequently ran an anti-HMSop-edby
a gay personwho asserted that, by golly, he “came
out” in high school and encountered no problems
at all (not the point, buster...), followed up by a
“troubled” editorial featuring the usual Times
dithering. The Daily News ran its own editorial,
and clearly got the point that eluded the elitist
Times editorial board: thatHMS is for the extreme
cases, not for the run-of-the-mill lesbian, gay or
bisexual student whose high school career has not
been jeopardized, and that it serves an important
need in seeing that a group that would otherwise
be dropouts and rejects has a chance at a high
school degree and a college education. (An im-
pressive 95% of HMS students to date have
earned their diploma, for above the rather abys-
mal graduation rate for the city high schools.) It
will be interesting to see how this one plays out,
since some conservative elements on the City
Council are talking about trying to countermand
the funding decision, although Mayor Mike
Bloomberg, a nominalRepublicanwho is pro-gay,
came to the program’s defense. ••• An outspo-
ken critic of the Harvey Milk School and noted
homophobe, State Senator Ruben Diaz, filed a
lawsuit in New York Supreme Court on Aug. 13,
contending that the funding for Harvey Milk vio-
lates laws against segregation and seeking injunc-
tive relief. Since HMS does not discriminate in
admissions on the basis of sexual orientation, the
likelihood of this suit succeeding appears slim.
A.S.L.
United Nations—The United Nations is con-

sidering the possibility of extending employee
benefits to same-sex partners of its staff. Reuters
news agency reported on August 4 that
Secretary-General Kofi Annan had met recently
with senior advisors to consider the adoption of
such a policy, a complicated matter due to the di-
versity of views about homosexuality among
member nations of the world organization. Said
theChief U.N. spokesperson, FredEckhard, “Our
current policy is to factor in the national laws of
the staff member involved, and every nation has
different laws on this matter. So we are weighing
all of that information now as we contemplate a
possible new policy on benefits to staff members
who are in something other than a traditional
marital relationship.”
Virginia— Jay Fissette, an openly-gay mem-

ber of the Arlington County Board of Supervisors,
has announced that he will be a candidate in the
Democratic primary for Virginia’s 8th Congres-
sional District next year, challenging incumbent
Rep. James P.Moran, Jr. Fissette hopes to become
the first openly-gay non-incumbent man to be
elected to Congress. All the other openly-gaymen

who have served in Congress came out after they
had already achieved veteran status in the House
of Representatives. Katherine K. Hanley, chair of
the Fairfax County Board of Supervisors, has also
announced her candidacy for this seat. Speculat-
ing that Fissette would try for the congressional
seat was fueled by his decision not to run for an
open seat in the Virginia House of Delegates.
Washington Blade, Aug. 8. A.S.L.

Other International Notes (by A.S.L. unless otherwise
noted)

Europe—The International Lesbian andGayAs-
sociation’s European branch reported that as of
August 1, all of Europe was free from laws against
consensual sodomy between adults for the first
time since the enactment of the Byzantine Em-
peror Justinian’s legal code in the 6th Century
C.E. The final country in Europe to decriminalize
consensual sodomy was Armenia, which enacted
a new penal code last spring that went into effect
Aug. 1, 2003. The first country to decriminalize
was France, 200 years ago with adoption of the
NapoleonicCode.But as recently as 1950 thema-
jority of European states criminalized consensual
adult sodomy. Several major countries decrimi-
nalized afterWorldWar II in response to the reve-
lations coming from the Kinsey Reports in Amer-
ica and responding to movements for legislative
reform in countries such as United Kingdom and
Germany. But the major recent breakthroughs
were a 1981 ruling by the European Court of Hu-
manRights holding that sodomy laws violated the
European Convention on Human Rights (in a
case involving Ireland), and the collapse of the
Soviet Empire in 1989, which opened the way for
Eastern European countries to join the Council of
Europe. With significant lobbying input from
ILGA-Europe, the repeal of sodomy laws was
madea condition for newcountries to becomepart
of the European community.
Australia—Tasmania—The Australian state

of Tasmania has enacted several relationships
bills proposedby the government thatwill provide
for registration rights for same-sex partners and
other significant relationships, and will allow
same-sex partners to adopt children. Tasmania
Explorer, Aug. 29.
Canada—No fast track for a ruling by the Ca-

nadian Supreme Court on the same-sex marriage
bill proposed by the ruling Liberal Party leader-
ship inCanada.OnAug. 2,Chief JusticeBeverley
McLachlin announced that the court had already
prepared its docket for the fall session, and the
court would complete that docket before address-
ing the questions posed by the government on its
proposed bill. (These questions go to whether the
proposed federal law would be binding on all the
provinces and whether the exemption from per-
forming same-sex marriage ceremonies for ob-
jecting religious organizations is sufficient to
meetCanadian constitutional principles of tolera-
tion for religion.) This would mean that the court

will not likely begin considering the draft legisla-
tion until late in 2003 or early in 2004, with a rul-
ing sometime in the spring. 365Gay.com News-

center, Ottawa, Aug. 3. ••• In a rare public
statement, Chief JusticeRoyMcMurtry of theOn-
tario Court of Appeals defended the court’s recent
same-sex marriage decision. During a question-
and-answer session with about 120 high school
law teachers attending an institute at Osgoode
Hall Law School, McMurtry stated: “I think our
decision will stand. Assuming the Supreme Court
of Canada, in reviewing the proposed legislation,
finds that the definition of marriage is based on a
relationship between two persons, to the exclu-
sion of all others, I would think there would be se-
rious, and perhaps successful, legal challenges”
to the efforts “of any one province to frustrate
that.”McMurtry said that his court’s decisionwas
about “human dignity and equality,” and he ex-
pected it to withstand any attempt at further judi-
cial review. Toronto Star, Aug. 28.
Croatia—Gay.comUKreported onAug. 8 that

the government of Croatia is considering legisla-
tion that would provide the same status for same-
sex partners that is now accorded to unmarried
opposite-sex partners. In Croatia, as in much of
Europe, unmarried cohabitants enjoy a variety of
family-like legal rights, which emerged from the
disestablishment of churches that had governed
family law in many of those countries when they
were monarchies.
Egypt — An appeals court acquitted eleven

men of committing debauchery based on reports
of gay activity. One judge commented from the
bench that it was unfortunate that the convictions
had to be overturned due to procedural errors,
stating: “We are so disgusted with you, we can’t
even look at you. What you did is a major sin.”
A.S.L.
Guyana — The government of Guyana pro-

posed a constitutional amendment thatwould out-
law sexual orientation discrimination. After a
lengthy, heated parliamentary debate, the govern-
ment moved to refer the matter to a constitutional
review committee rather than take a vote. The
constitution requires a 2/3 majority of the 65
member Parliament to amend the constitution.
Miami Herald, July 26. A.S.L.
Israel—Reuters reported on July 31 that the

city of Tel Aviv, Israel, has granted same-sex cou-
ples the same city discounts as married couples.
Residents who declare their same-sex union in a
notarized statementmay receive discounts on city
services and sites, such as sports centers andmu-
seums, but does not extend to state benefits, such
as child allowances.
Italy— Pursuant to a European Union direc-

tive issued in 2000, member states of the Union
have until the end of 2003 to enact national laws
banning sexual orientation discrimination in ad-
dition to a lengthy list of other prohibited grounds,
suchas age anddisability. The Italian government
has issued a decree intended to fulfill its EU obli-
gation, but, to the consternation of Italy’s national
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gay organization, ARCIGAY, the decree takes ad-
vantage of permission given in theEUDirective to
make exceptions where it can be shown that
“genuine occupational requirements” require ex-
clusion from particular employment. The Italian
directive, notesARCIGAY, leaves open thepossi-
bility of authorizing anti-gay discrimination in the
police, armed forces, prison and rescue services
on grounds of unsuitability. ARCI GAY also con-
tends that the Italian decree fails to comply with
procedural requirements under the Directive.
Poland—SenatorMaria Szyszkowska has pro-

posed a bill in the national legislature to establish
civil unions for same-sex partners. Moving ahead
of the wishes of gay rights organizations in the
country, she was inspired by a story that authori-
ties had refused to allow a dying man’s partner to
visit him in the hospital. “If we are going to bepart
of Europe,” she said, we have to learn to accept
some things that we may not personally agree
with. Tolerance is what a democratic society is all
about.” However, recent polls show only 4% sup-
port among the general public in Poland for
same-sex civil unions, while 62%are strongly op-
posed. Gay.com UK, Aug. 28.
South Africa—On July 31, inMarie Fourie &

CeceliaBonthuys v.Minister ofHomeAffairs, Case
CCT 25/03, the Constitutional Court of South Af-
rica refused an application by a lesbian couple for
leave to appeal directly to the Constitutional
Court, from the Oct. 18, 2002 decision of the Pre-
toria High Court dismissing their constitutional
challenge to the exclusion of same-sex couples
from civil marriage. Instead, the couple’s case
will be heard first by the SupremeCourt of Appeal
(the highest court for non-constitutional matters),
which has jurisdiction over common-law rules.
Appeals from the High Court (a trial court) nor-
mally go to the SCA, but when a statute is chal-
lenged as contrary to the South African Constitu-
tion, the appeal goes directly to the Constitutional
Court. Because the “one man and one woman”
definition of marriage is found, not in the Mar-
riage Act, but in a common-law rule (as in Can-
ada), the SCAwill be given a chance tomodify the
common-law rule to make it conform with the
Constitution, as Section 8(3)(a) of the Constitu-
tion requires (“a court ... in order to give effect to a
right in the Bill [of Rights], must apply, or if nec-
essary develop, the common law to the extent that
legislation does not give effect to that right”).
Even if the SCA decides to modify the rule, it is
possible that the South African Government will
appeal to the Constitutional Court. The Lesbian
and Gay Equality Project is planning to start a
separate class action in the Johannesburg High
Court (Witwatersrand Local Division), which
could at some stage be consolidated with, or su-
persede, Fourie & Bonthuys. Robert Wintemute
South Africa—The South Africa Law Reform

Commission issued a set of proposals on Aug. 28
to provide legal recognition for non-marital cou-
ples, including proposals to open up marriage for
same-sex couples and proposal to establish a civil

union status that could be available for both
same-sex and opposite-sex couples. The commis-
sion is hoping to receive substantial comment
from the public and will revise its proposals to re-
flect such comments and issue the revised ver-
sions next year. Copies of the proposals can be ob-
tained from the Commission’s website:
www.law.wits.ac.za/salc.html.
UnitedKingdom—OnAug. 14, JudgeCharles

Harris of Oxford County Court rejected a dis-
crimination claim brought by five transsexuals
who were told to leave a pub after one of them
used the women’s toilet. The five plaintiffs
claimed that the owner of theRedLion inThornby
had unlawfully refused to serve them. The Equal
Opportunities Commission had agreed with their
complaint that they had suffered discrimination
on account of sex, but Judge Harris disagreed,
pointing out that at the time of the incident, they
were perceived as men dressed as women, be-
cause only one of them had undergone gender re-
assignment surgery. Harris opined that they were
“biologically men in law” and that their conduct
in the pub might upset other customers. “The de-
fendant was not in breach of his obligations,” said
Harris. “Hewas entitled to ask these customers to
leave. They were men clothed and behaving like
women. Theywere excluded from the pub, not be-
cause the landlord was discriminating against
them as women, but because he took the view that
customers were unhappy about men using the
women’s lavatories.” Expressing satisfaction with
the ruling, the pub owner commented: “I don’t
understand why I am here, but the law has run
sensibly. You shouldn’t have male genitalia in the
ladies’ lavatories. It’s as simple as that.” A
spokesperson for the Commission expressed dis-
appointment, stating: “The EOC supported this
test case because we believe transpeople should
have the same right as anyone else to go into a pub
and enjoy a drink.” The Blair government is con-
sulting on proposed legislation to extend legal
recognition to transgendered persons in compli-
ance with European Union rulings. The Guard-
ian, Aug. 15.
Uzbekistan — The Chicago Tribune reported

on Aug. 14 that Ruslan Sharipov, an openly-gay
journalist, was found guilty of sodomy at a trial on
Aug. 13 and sentenced to 5–1/2 years in jail.
Sharipov leads an independent group that focuses
on media freedom in a country where that is a
scarce commodity, and has been repeatedly de-
tained, beaten and questioned by police officers.
There were suspicions that this was a political
prosecution.

Professional Notes

Hofstra Law School Gay Fellowship— The New
YorkLawJournal reported onAug. 11 thatHofstra
University Law School, in Hempstead, Long Is-
land, N.Y., has established a new program of Fel-
lowships for the Equality of Lesbian, Gay, Bisex-
ual and Transgender People, and has awarded

three fellowships to entering students for this fall.
The students will receive $25,000 scholarship
stipends, and were selected based on their dem-
onstrated commitment to LGBT issues. The pro-
gram is part of the school’s amelioration activities
in response to its decision to allow military re-
cruitment to resume on campus in the face of re-
newedenforcement by theDefenseDepartment of
the Solomon Amendment. The first three fellows
are Jeff Dodge, Jaime Piazza, and Krista
Smokowski.
FormerWhiteClerk SpeaksOutAboutLawrence

— The Albuquerque Journal (Aug. 15) published
an interviewwithAndrewSchultz, a local law firm
partner and adjunct professor at the University of
New Mexico Law School, reflecting on Bowers v.
Hardwick and Lawrence v. Texas, the Supreme
Court’s big sodomy law cases. Schultz clerked for
Supreme Court Justice Byron White during the
Bowers term and was the clerk assigned to draft
themajority opinion in that case, which rejected a
constitutional privacy challenge to Georgia’s fel-
ony sodomy law. He stated that he had disagreed
with the outcome in Bowers at the time, but was
just doing his job. Justice White was aware of his
opposition, and had even asked if he wanted to be
relieved of that case, but he had felt a professional
obligation to do thework. Schultz commented that
clerks are there to assist with decisions, not to
make them. “I talk to law students a lot about
clerking,” he said. “I tell them, ‘You’re not as im-
portant as you think.’” Schultz is one of only three
New Mexico attorneys who have ever clerked at
the Supreme Court. Schultz commented that Jus-
tice White frequently made substantial revisions
to drafts submitted by clerks. “I can recognizemy
work in Bowers,” he said. “I also know a lot was
left on the cutting room floor… I do recall there
was not a lot of give and take among the justices in
the majority, so there not a lot of rewriting.” Re-
flecting on his reactions after reading Justice
Kennedy’s opinion for the Court in Lawrence,
which specifically overruled Bowers and de-
scribed it as “wrong when it was decided,”
Schultz commented: “In some ways, I felt like a
17–year-old monkey had been lifted off my back.
On one hand I felt very strongly that the majority
opinion [in Lawrence] is correct. But at the same
time, it was strange reading [attacks on] the rea-
soning of something I helped work on… It’s a
180–degree difference both in terms of starting
point and what the right [of privacy] encom-
passes. That’s a function of changes in the law, six
new justices and who knows, maybe a difference
in advocacy… It’s a big deal for the Supreme
Court to overturn itself. They tend to be big issues
and they tend to be few and far between as it
should be.” Schultz is described in the article as a
liberal who is a member of the board of directors
of the Anti-Defamation League and a cooperating
attorney with the ACLU of New Mexico, which
gave him an award as its cooperating attorney of
the year in 1996.
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Another openly-gay California Judge— Cali-
fornia Governor Gray Davis has appointed an
openly-gay attorney, Joseph Biderman, to be a
judge of theLosAngelesCountySuperiorCourt.

Le-Gal Part of Brooklyn Judicial Reform Solu-

tion — Democratic Party leaders in Brooklyn,
NewYork, coping with controversy on themethod
of selecting judicial candidates, voted on Aug. 19
to set up an independent screening panel system,

and listed the Lesbian and Gay Law Association
of Greater New York as one of the groups that
would be called upon to designate amember to sit
on the panel. The screening panels will evaluate
qualifications of potential candidates for the
Brooklyn County State Supreme Court and for
Civil Court candidates running in Brooklyn dis-
tricts.NewYorkLawJournal, Aug. 20, p. 1.A.S.L.

AIDS & RELATED LEGAL NOTES

Federal Appeals Courts Rip New Holes in ADA
Protection

In a startling new development that seems con-
trary to the rationale of the Supreme Court’s main
HIV-related precedent, Bragdon v. Abbott, 524
U.S. 624 (1998), in which the Court held that im-
pairment in procreative ability as a result of HIV-
infection could qualify as a disability under the
Americans with Disabilities Act (ADA) for the
purpose of determining whether the public ac-
commodationsportion of that lawapplies to aden-
tist’s discriminatory refusal to treat a patient, two
federal appeals courts have now decided that in
order for the ADA to require an employer to ac-
commodate an employee’s physical impairment,
the major life activity affected by the impairment
must be logically related to the requested accom-
modation.
In Felix v. New York City Transit Authority, 324

F.3d 102 (2nd Cir., March 31, 2003), the plaintiff
was a transit authority subway token booth clerk
who was diagnosed with insomnia resulting from
post-traumatic stress disorder stemming from an
incident that occurred in the subway. She re-
quested an accommodation of an above-ground
work assignment, which the court held she was
not entitled to have (over a strong dissenting opin-
ion) becauseherADA impairment, the inability to
sleep, had not logical relationship in the court’s
view to her requested accommodation. InWood v.
Crown Redi-Mix, Inc., 2003 WL 21804996 (8th
Cir., Aug. 7, 2003), the court dealt with an em-
ployee who had suffered a work-related back in-
jury, which he claimed had substantially limited
his ability to engage in major life activities of
working,walking, bending, turning, standing, lift-
ing, or procreation. The employee requested a re-
assignment fromhis truck-driving position,which
the employer denied. After reviewing all the evi-
dence, the court concluded that Wood’s only ma-
jor life activity that was substantially limited by
his impairmentwasprocreation, and that the limi-
tation on his procreative abilities had nothing to
dowithhis requested accommodation. Thus, even
though Wood could be considered an individual
with a disability under the ADA, he was not enti-
tled to his requested accommodation.
Of course, in Bragdon v. Abbott, the limitations

on Ms. Abbott’s reproductive ability had nothing
to do with any kind of accommodation that would
be required for Dr. Bragdon safely to provide den-
tal services to her, since the accommodations

would involve taking extra precautions to avoid
blood exposure to him, his staff and his other pa-
tients. The Supreme Court held in that case that
Abbott’sHIV-infectionwould qualify her for ADA
protection due to its substantial limitation on her
procreative capacities a major life activity and
never so much as intimated that the only accom-
modation she could require fromBragdonwas one
related to her procreative impairment.
Bad as the 2nd Circuit’s decision was, the 8th

Circuit’s is worse, since it focuses on impairment
of procreation and holds, in effect, that a person
whose only qualification for ADA protection is
procreation may not require any accommodation
to deal with other impairments that might stem
from their medical condition unless those impair-
ments are found also to substantially limit some
major life activity that directly relates to the re-
quested accommodation. Such logic threatens to
deprive HIV+ plaintiffs of almost any assistance
under the ADA. A.S.L.

Federal Court Holds HIV+ Inmates May Be
Segregated

U.S. District Judge John C. O’Meara (E.D. Mich.)
Ruled on July 28 that theMichiganDepartment of
Corrections (MDOC) does not violate federal laws
banning disability discrimination by keeping
those HIV+ male inmates who have engaged in
sex in prison, isolated in administrative segrega-
tion. Gibbs v. Martin, 2003 WL 21909780.
O’Meara’s ruling found that such inmates present
a “direct threat” to other inmates, thus a statutory
exception to the usual non-discrimination re-
quirement governing services for persons with
disabilities was applicable.
Three inmates, William Gibbs III, Kim Elmer,

andRicahrd Simmon,who sued theMichiganDe-
partment of Corrections and various prison offi-
cials, claimed that the “sexual misconduct” for
which they had been cited and administratively
sentenced to a period of punitive segregation was
consensual, a point that prison administrators did
not dispute. Their complaint is that uninfected
prisoners sentenced to punitive segregation for
sexual misconduct are released back to the gen-
eral prison population after serving their punitive
time, but that the HIV+ prisoners are placed in
administrative segregation, which includes de-
nial of many of the paltry amenities of prison life
and subjects the inmates to the psychological
stress of isolation.

O’Meara expressed skepticism about several
aspects of the plaintiffs’ arguments. He observed
that 69one can just as easily getHIV fromconsen-
sual sex as non-consensual sex,” an inaccurate
observation, as the rate ofHIV transmission is de-
monstrably greater if sex is traumatic, minimal if
the sex is oral rather than anal, and virtually nil if
the sex ismasturbatory.O’Meara’swritten opinion
is non-specific as to the nature of the “sexualmis-
conduct” of which the inmates were accused.
O’Meara also noted, as casting doubt on the con-
sensual claim, that one of the inmates had been
imprisoned for sexual assault in the first place.
O’Meara commented, “I want to emphasize

that I think it is hard to determine what is truly
consensual in a prison environment. Furthermore,
prisoners are not supposed to have sex in prison
(even consensual sex) and these Plaintiffs are
HIV+. Although they claim they will not engage
in anymore sexual misbehavior, I believe they (as
well as all HIV+ prisoners who engage in sexual
behavior) pose adirect threat to other prisoners.”
The legal basis for the inmates’ discrimination

claimwas that under Section 504 of the Rehabili-
tation Act and the Americans with Disabilities
Act (ADA), HIV+ persons have a disability and
are not to be excluded from any program, activity
or benefit to which they would otherwise be enti-
tled solely on the basis of that disability. In this
case, as uninfected prisoners who are given puni-
tive segregation are subsequently released back
to the general prison population, the plaintiffs ar-
gued that the sole reason for their differential
treatment is their HIV-status, and that such dis-
crimination is not objectively justified.
A defendant can subject a person with a dis-

ability to differential treatment if the disabling
condition presents a “direct threat” to others. The
“direct threat” exception to the general rule
against discrimination was specifically placed in
the law in response to the Supreme Court’s 1987
ruling in School Board of Nassau County, Florida
v. Arline, 480 U.S. 273, holding that persons with
contagious, disabling conditions were protected
against discrimination under the Rehabilitation
Act unless they presented a significant risk to oth-
ers. Congress codified this by amending the Re-
habilitationAct to include the direct threat excep-
tion, and when the ADA was passed a few years
later, the direct threat exception was carried for-
ward into the new law. There is some dispute
among courts whether the burden is on the plain-
tiff or defendant to provide the evidence neces-
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sary to decide this question. The lawalso provides
that if a reasonable accommodation can eliminate
the threat, then the plaintiff is protected by the
statute.
The prison officials argued that any HIV+ in-

mate who engaged in sexual misconduct in prison
presents a direct threat to transmit HIV to other
prisoners. “Plaintiffs in this case have demon-
strated themselves to be individuals who will still
engage in sexual activity even though they are
HIV+,” wrote O’Meara, without bothering to dis-
tinguish between high-risk sex and safer sex.
“That, in and of itself, is a direct threat to the
health and safety of other inmates.” The plaintiffs
argued that their sexual misconduct occurred
years ago, that they had done their time in puni-
tive segregation and had been living for an ex-
tended period in administrative segregation with-
out untoward incident, and thus no longer pose a
continuing threat of harm, or, as O’Meara charac-
terized their argument, “that they have learned
their lesson.”
But the defendants presented an expert wit-

ness,Dr.GeorgePramstellar, the chiefmedical of-
ficer of the prison system, who testified that “sex-
ual misconduct” is not usually an “isolated
incident” but, rather, a pattern of conduct. Pram-
stellar and other defense witnesses, all prison ad-
ministrators, testified that “it is difficult to predict
if a prisoner will commit another sexual miscon-
duct and that the safest policy is to keep the in-
mate in administrative segregation.” Unfortu-
nately, most likely due to lack of resources, the
inmates were unable to present expert testimony
to counter this evidence.
O’Meara noted that an even more restrictive

policy followed by the Alabama prison system, of
automatically isolating all HIV-positive inmates,
regardless whether they have engaged in anymis-
conduct, has been upheld in Onishea v. Hopper,
171 F.3d 1289 (11th Cir. 1999), in a decision that
was denied review by the Supreme Court. “It
seems hard to allow this case to go forward where
theMDOCpolicy ismore restrictive and narrower
than the policy upheld in Onishea,” O’Meara
wrote. He also noted a prior decision by the U.S.
Court of Appeals in Cincinnati, which has appel-
late authority over the federal courts inMichigan,
which showed “caution” in “balancing the harms
when HIV is involved.”
The inmates also argued that if they were pro-

vided with condoms by prison authorities, they
could cutHIV transmission risk and eliminate the
direct threat. Judge O’Meara was not buying this
solution: “With all due respect to Plaintiffs’ coun-
sel, this argument is without merit,” he wrote.
“First of all, prisoners are not supposed to engage
in sexual acts with other prisoners. Why should
the prison provide condoms so prisoners can per-
formwhat is prohibited? Second, in reality, we are
dealing with a prison environment and prisoners
are not model citizens. Should we trust that pris-
oners (some, like Plaintiff Ellmer, who are in
prison for criminal sexual conduct) will reliably

use condoms when performing prohibited sexual
misconduct?”One can hear the sarcasmdripping
from the judge’s pen.
With equal sarcasm, O’Meara asked whether

the prison shouldmonitorwhetherHIV+inmates
are disclosing their sero-status to their sexual
partners. “This is a prison environment,” he in-
sisted, “and we believe that we should defer to
prison authorities where appropriate.” O’Meara
concluded that the demand for condoms would
place uninfected inmates at risk, and said “they,
too, have a right to be protected from contracting
this fatal and incurable disease.”
The resistence of prison officials to making

condomsavailable to inmates thehead in the sand
approach that feigns ignorance about situational
and real homosexuality in prisons undoubtedly
contributes to the significant problem of HIV
transmission in prisons, but to this court it is ap-
parently just a bad joke. A.S.L.

9th Circuit Finds HIV+ Prisoner Pleaded Prima
Facie 8th Amendment Violation in Treatment
Dispute

In a rare victory for anHIV+prisoner seeking re-
dress under the 8th Amendment for denial of
treatment, a panel of the U.S. Court of Appeals for
the 9th Circuit ruled Aug. 21 that officials at a
California State Prison appeared to have exhib-
ited deliberate indifference to the seriousmedical
needs of prisonerMark Stinsonwhen they refused
to provide treatment directed by Stinson’s physi-
cian to deal with symptoms related to his HIV+
condition. Stinson v. Galaza, 2003WL21995339
(not selected for publication in the Federal Re-
porter).
According to the court’s per curiam opinion,

Stinson, who represented himself pro se, was suf-
fering frompainful side-effects fromdrug therapy.
His doctor had directed that he be provided with
ice to alleviate the symptoms, but, as the court
said, “there is evidence in this record that prison
officials simply refused to follow the directions of
Plaintiff’s treating physicianwith respect to treat-
ments designed to combat the onset of AIDS.
Plaintiff’s medical need for the treatment was se-
rious, and there is evidence that the officials were
deliberately indifferent to that need.” The court
also found that there was evidence of injury to
Stinson from the denial of the ice: he suffered se-
vere dehydration, pounding migraine headaches,
and experienced aburning sensation in his throat,
chest, and stomach, that the ice was intended to
alleviate.
Reversing the decision by Judge Oliver W.

Wanger of the Eastern District of California, that
had granted summary judgment against Stinson,
the appeals court found that Stinson had “offered
sufficient evidence to raise a genuine issue ofma-
terial fact as to whether Defendants were deliber-
ately indifferent to his serious medical needs.”
The appeals panel also found no merit to the de-
fendants’ claim that they enjoyedqualified immu-

nity in this case, finding that the “ law concerning
deliberate indifference was clearly defined at the
time the Defendants refused Plaintiff the pre-
scribed ice, and a reasonable official would have
understood that the alleged actions were contrary
to law.”
However, the court found that Stinson had

failed to produce the necessary evidence to sup-
port his additional claim that he had suffered re-
taliation in response to his filing an administra-
tive complaint against one of the plaintiffs in the
matter of the ice, and agreedwith thedistrict court
that thiswas not an appropriate case for a declara-
tory judgment. Thus, the matter was remanded
solely on Stinson’s 8th Amendment damages
claim. A.S.L.

Tennessee Supreme Court Denies Worker’s
Compensation Claim for AIDS Phobia Based on
Blood-Splashing Incident

In a unanimous decision rendered onAug. 27, the
Tennessee Supreme Court ruled that an employee
who suffered post-traumatic stress disorder as a
result of being splashed by a co-worker’s blood
was not entitled to compensation under the state’s
Workers Compensation Law, reversing a deicsion
by the Shelby County Chancery Court. Guess v.
Sharp Mfg. Co. of America, 2003 WL 22019137.
Following its own precedents developed in suits
for negligent infliction of emotional distress aris-
ing from needle-stick injuries, the court held that
proof of actual exposure toHIV in a context where
transmission is likely is a prerequisite for finding
a work-related injury compensable under the
state’s insurance scheme.
Plaintiff Mary Guess, who has only a high

school education, had been an assembly line
worker at Sharp since 1984. On November 6,
1998, one of her co-workers lacerated his hand,
resulting in some of his blood getting on Guess’s
hand. She had no penetrating injury, but she testi-
fied that she did have open cuts on her hands as
well as a fresh manicure. Guess testified that as a
result of getting the blood on her hands, she was
“out of control,” “nervous,” “screaming for
help,” “upset,” “shaking,” and “hysterical.” She
believed that her co-worker wasHIV+. Although
she did not know this for a fact, she suspected that
he was gay, and she claimed that he was fre-
quently absent from work for health reasons, that
he had friends who had suffered from AIDS, and
that he appeared frail and“lookedandacted gay.”
Guess testified that the consequences of this

incident were quite severe. She developed a hys-
terical belief that she had been infected with
AIDS, which was not dispelled by five negative
HIV tests. Her family practitioner diagnosed
“agitated depression” and told her to stay away
fromwork for six weeks, beginning November 11,
1998. Shedeveloped ahorror of germs, constantly
disinfecting her bathroom, had difficult sleeping
or going out in public with her family, and refused
to have sex with her husband. The employer re-
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ferred her to two psychiatrists, both of whom
found that she had developed real mental prob-
lems as a result of the incident. The company’s
expert witness at trial testified that the possibility
Guess was actually infected was “infinitely
small” in light of the negative tests and the “un-
known status of the source.” (Evidently, nobody
thought to ask the co-worker about any of this??
Nothing is reflected in the opinion one way or the
other.)
The trial court decided that Guess had suffered

a vocational disability as a result of the psycho-
logical consequences of her injury, and awarded
her compensation for a 38% permanent partial
mental disability. The company appealed to the
SpecialWorkers’ CompensationPanel, andGuess
cross-appealed, claiming she should have been
awarded 75% disability. Before the case could be
argued, it was transferred directly to the state su-
preme court for review.
Writing for the court, Justice William M.

Barker stated, “We do not question the validity of
the medical experts’ diagnoses of Post Traumatic
Stress Disorder stemming out of the incident dur-
ing which Guess got blood of a co-worker on her
hand. While PTSD can, in some circumstances,
be a compensable workers’ compensation injury,
the facts of this case are such that Appellee’s in-
jury was not ‘arising out of’ her employment.”
Reviewing the court’s past precedents in work-

er’s compensation emotional distress cases as
well as negligent infliction of emotional distress
torts suits, Barker concluded that themost signifi-
cant precedent “basically stands for the proposi-
tion that without proof of actual exposure, the
plaintiff failed to show the proximate cause ele-
ment of negligent infliction of emotional distress.
Applying a similar analysis in the context of this
workers’ compensation claim, we find that with-
out proof of actual exposure, the appellee cannot
show that her injury arises out of her employ-
ment.”
Barker asserted that “Guess has offered no

credible evidence that she was actually exposed
to HIV. There is nothing in the record to establish
whether the blood in question was evenHIV posi-
tive. Guess’s fears of contamination are based on
speculation regarding her co-worker’s sexual ori-
entation and her subsequent assumption that he
was HIV positive. Aside from this speculation by
the plaintiff, there was no evidence that the blood
with which she came into contact was infected
with the virus… We are unwilling to accept the
appellee’s subjective impressions concerning the
co-worker’s sexual orientation or frail medical
condition as proof that his blood was in fact con-
taminated. To do so would be to further the preju-
dices and stereotypes surrounding AIDS. In Bain
[the emotional distress case], we specially cau-
tioned against allowing damages based on an un-
founded fear of contractingAIDS on public policy
grounds.”
Ultimately, the case seemed to comedown to an

exercise in line-drawing as amatter of policy. “If a

plaintiff were allowed to recover under the facts of
the present case,” wrote Barker, “anybody suffer-
ing from a mental injury stemming from any per-
ceived or imagined exposure to harmful sub-
stances or situations would be entitled to
recovery. We find such a result contrary to the
original purpose and continued viability of the
Tennessee Workers’ Compensation Law.” Conse-
quently, the court reversed the Chancery Court’s
finding and dismissed the claim. It also awarded
costs on appeal against Mary Guess. A.S.L.

N.J. Appellate Division Renders Split Decision on
Liability Insurer’s Defense Obligations Under
Homeowner’s Policy

In an opinion by Judge Fuentes, the New Jersey
AppellateDivision ruled July 16 that a homeown-
er’s liability policy does not cover a claim against
the homeowner for intentional and wanton con-
duct in not disclosing his HIV status to a sexual
partner incident to conduct in the home, but may
cover the negligence liability of his adult children
for failing to disclose his HIV status to his sexual
partner. Silvestri v. Dowdy, 2003 WL 21663716.
The opinion arose out of a dispute over whether
the insurer, Allstate New Jersey Insurance Com-
pany, was responsible under the homeowners pol-
icy to provide adefense for thenamed insured and
his children.
Lawrence Dowdy is the named insured on a

homeowners policy issued byAll-State. Section II
of the policy covers “Family Liability and Guest
Medical Protection.” The policy purports to cover
bodily injury and property damage arising out of
an occurrence covered under the policy. The pol-
icy later defines an occurrence “as an accident,
including the continuous or repeated exposure to
substantially the same harmful conditions during
the policy period” leading to an injury. Those cov-
ered under the policy are “you and, if a resident of
your household…any relative.”By the context of
the preceding language it would seem that Law-
rence and his children would be sheltered under
the umbrella coverage intended by the policy.
However, Silvestri’s complaint alleges both negli-
gent and intentional causes of action. All-State’s
policy expressly excludes “an injury intended by,
or which may reasonably be expected to result
from the intentional acts or omissions of the in-
sured person.”
Judge Fuentes’ analysis begins with “well-

established principles of insurance law.” The in-
surer is obligated to defend an insured when a
cause of action is alleged that may potentially fall
within the coverage of the policy, irrespective of
the final outcome. Fuentes cites New Jersey case
law regarding the assessment of such a duty. The
complaint is to be laid “alongside the policy to
compare the allegations with the language of the
policy.” The obligation of the insurer to defend is
triggered when the allegations in the complaint, if
sustained, would require the insurer to indemnify
the insured, and any doubts are to be resolved in

favor of the insured. JudgeFuentes acknowledged
the well settled policy that contractual exclusion
of coverage for intentional torts is valid.
In an attempt to uphold the Law Division’s

summary judgment obligating All-State to pro-
vide legal defense, Dowdy contested that his ac-
tions were intentional, arguing that since he wore
a condomduring each and every sexual encounter
with Frances Silvestri, he could not have intended
or reasonably have expected to transmit the dis-
ease and harm her. Fuentes harps on Lawrence’s
erroneous analysis, asserting: “Dowdymisses the
point.” Fuentes explained that Dowdymischarac-
terized the question of intent by relating it to ac-
tual potential to transmit the disease. However,
the necessary intent is not to infect another but in-
stead intent is to be assessed as it relates to the
likelihood of causing emotional distress, since
that was the basis of Silvestri’s claim.
Fuentes sustained this point by citing the semi-

nal decision in Vorhees v. Preferred Mutual Ins.
Co., 128 N.J. at 183 (1992), which created an ob-
jective test. TheN.J. SupremeCourt reasoned that
“when an act is particularly reprehensible, the in-
tent to injure can be presumed from the act, with-
out an inquiry into the actor’s subjective intent.”
Dowdy’s actions were so inherently deceitful that
any reasonable person should have foreseen the
substantial likelihood of causing such an injury.
Fuentes reversed the lower court’s judgment as

it relates to Dowdy, holding that Dowdy, by his
unilateral action of withholding knowledge of his
communicable illness, so deprived Frances Sil-
vestri of her right to self-determination; her right
to “choose whether or not to assume the risk, no
matter how slight …” Fuentes demonstrated the
wrongfulness of such conduct by restating
N.J.S.A. 2C:34–5b, 43–6a and 43–3b, a law
against knowinglymisrepresenting such infection
by unilateral non-disclosure. The penalty carries
a maximum of 5 years imprisonment and up to a
$15,000 fine.
Fuentes used the objective test provided by

Vorhees and driven by public policy to hold
Dowdy’s actions to have been intentional as a
matter of law. The implications of such a ruling
exclude Dowdy from coverage under his home-
owners policy, reversing the LawDivision’s grant-
ing of summary judgment.
But, as for his adult children, co-defendants in

the case, Fuentes reached a different judgment.
Silvestri’s theory presumes a duty imposed upon
the children to affirmatively seek out all of their
father’s lovers to alert them of his condition. This
is a theory of negligence because it alleges that
the children failed to act by “negligently assum-
ing that their father would tell his fianc‚ about his
HIV+condition.”Even though this claimmaybe
without merit, the court held that All-State was
obligated to defend the children. If the allegations
and the language of the policy correspond, the in-
surer has a duty to defend “regardless of the
claim’s actual merit.” The children, who lived in
the house, were insured, and the alleged cause of
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action sounds in negligence, a claim within the
policy requiring the insurers to defend. The court
affirmed the lower court’s decision as to this, re-
quiring All-State to defend the Dowdy children.
J.F.

Ohio Appeals Court Upholds 16–Year Sentence in
“HIV Assault” Case

The Court of Appeals of Ohio has upheld the im-
position of a 16–year sentence on Nader Gon-
zalez, who is HIV+, for having sex with a girl-
friendwithout disclosing hisHIV status, rejecting
Gonzalez’s argument that the statute is unconsti-
tutionally vague and that errors by the trial court
would justify setting aside his conviction. State of
Ohio v. Gonzalez, 2003 WL 21991343 (Aug. 22,
2003). The unanimous ruling minimizes prejudi-
cial errors at trial that may have inflamed the jury
against the defendant.
Gonzalez was charged under Ohio R.C.

2903.11(b)(2), whichmakes it a serious felony of-
fense for a person who knows that he is HIV+ to
engage in “sexual conduct” with another person
without first disclosing his HIV+ status to that
person. It is not necessary that HIV actually have
been transmitted for the statute to be violated,
since what the legislature has specifically crimi-
nalized is the act of engaging in sex without mak-
ing an appropriate disclosure.
According to the opinion by Judge Mark P.

Painter, Gonzalez, who lived in Cincinnati, was
diagnosed in June, 1999, when he was hospital-
ized with AIDS symptoms. He responded well to
treatment and was discharged after ten days, with
a referral to a doctor at an infectious disease cen-
ter, who counseled him about medications. This
doctor’s notes, introduced at trial, indicated her
concern that he was “depressed” and “in denial”
about his illness. In November, 1999, Gonzalez
met and began a relationship with Giuliana
Gelke, who testified that he told her before they
had any sexual contact that he hadbeen ill anddi-
agnosed with AIDS. Gelke suggested that they
both be tested to be sure; she tested negative and
he tested positive. They began to have a sexual re-
lationship and always used condoms. The rela-
tionship continued, off and on, until April 2001,
when they mutually agreed to terminate it due to
the stress of trying to maintain an intimate rela-
tionship. An incident where a condom broke dur-
ing sex contributed to the ending of their relation-
ship.
On the rebound, Gonzalez met Maria Alvarado

while dancing at a Latin nightclub, and began
dating her. She testified one of his friends told her
that Gonzalez was infected, but that he denied it
when confronted, insisting it was a lie. They be-
ganhaving sex about twoweeks after theymet.Al-
varado testified that they used a condom the first
time, but not thereafter. She testified that Gon-
zalez askedher to use birth control pills to prevent
pregnancy.Only after a second friend told her that
Gonzalez was infected did she go for testing in

June, and learned that shewasHIV+a fewweeks
later. When she confronted Gonzalez, he denied
that he had infected her.
She went to the police, by which time Gonzalez

was in jail in Kentucky on immigration charges. A
police investigator requested Gonzalez’s medical
records from the hospital, and then forwarded
them, together with Alvarado’s written statement,
to the prosecutors, who filed four felony counts
against Gonzalez, one each for the months of
April, May, June and July, 2001.
Gonzalez testified that the night before they

first had sex he told Alvarado that he was infected
with HIV in response to her inquiry, and that they
agreed that they could have sex if they used pro-
tection. He also testified that he used a condom
every time he had sex with Alvarado, and denied
that he had ever asked her to use birth control
pills. He testified that he was afraid of spreading
HIV and of picking up new infections himself,
and that he would never expose somebody to the
risk of HIV infection without disclosure.
The jury had difficulty, sending out questions

to the judge about how to define “disclosure,”
whether Gonzalez had ever testified about having
sex with Alvarado in July, and whether the law re-
quiredGonzalez tomake an individual disclosure
each time he had sex with Alvarado. The trial
court’s answers do not sound very helpful. Al-
thoughOhio jurors may not take notes and are not
provided transcripts of testimony, the judge told
them they would have to rely on their collective
memory about Gonzalez’s testimony. The judge
told them to give “disclosure” its ordinaryEnglish
usage, and that to find Gonzalez guilty, the jury
would have to find that he failed to disclose, and
that such failure was an essential element of each
charge. These answers do not seem calculated to
be particularly enlightening to a puzzled jury.
The jury foundGonzalez not guilty on the April

and July charges, and guilty on the May and June
charges. The maximum sentence for each charge
was eight years. The trial judge gaveGonzalez the
maximum, and ordered that the two sentences be
served consecutively, for a total of 16 years.
Gonzalez argued on appeal that the statute was

too vague about disclosure, and that the jury’s
own puzzlement was reflected in its questions to
the judge. The court of appeals found the statute
to be perfectly clear, insisting that “the word ‘di-
sclose’ is not a confusing word or a word unfamil-
iar outside of a courtroom.” Judge Painter wrote:
“A person of common intelligence would know
that to ‘disclose’ is to reveal or make known and
that the statute requires a person who has knowl-
edge that he isHIV-positive to tell his sexual part-
ner that he (or she) is HIV-positive before engag-
ing in sexual conduct with that partner.” The
appeals court was satisfied with the trial judge’s
response to the jury’s question, and also pointed
out that courts in several other states had rejected
constitutional challenges to similarly-worded
statutes.

Gonzalez also argued that the jury’s split ver-
dict, acquitting him for April and July while con-
victinghim forMayand June, showed further con-
fusion: either he disclosed or he didn’t, and it was
unclearwhether he had tomake a separate disclo-
sure for each sexual contact. If the jury believed
he disclosed prior to the first sexual contact in
April, thenhowcould it findhim in violation of the
statute in May or June, but not in July? Judge
Painter’s response was that the jury evidently be-
lieve that Gonzalez did not have any sexual con-
tact withAlvarado untilMay, and then had no sex-
ual contact with her after June, and that “common
sense” would lead the jury to understand that an
initial disclosure to a particular partner is suffi-
cient. While admitting that the trial judge’s in-
structions could be clearer, the court did not find
them deficient enough to upset the verdict.
The court also made short work of other consti-

tutional arguments, finding that the sentence im-
posed onGonzalezwas not “cruel or unusual pun-
ishment,” and that the statute violated no due
process requirements.
However, the appeals court found that errors

were made at trial. Painter with Gonzalez that the
prosecutors had violated Ohio’s HIV confidenti-
ality law in their acquisition and use of his medi-
cal records. The law provides that medical rec-
ords canbe obtained througha searchwarrant or a
subpoena issued by a judge, but in this case the
police merely requested the records which were
turned over by thehospitalwithout question.Con-
sequently, the court found that it was an error for
the trial judge to allow these records to be intro-
duced as evidence. Unfortunately for Gonzalez,
however, the court found that this was a harmless
error, concluding that it would not have affected
the outcome since there were plenty of witnesses
who could testify about Gonzalez’s HIV status
without need to resort to the medical records. The
opinion does not consider whether the written
comments of thedoctor contained in those records
may have prejudiced the jury, especially the com-
ment about Gonzalez being “in denial” about his
condition. The court also rejected the argument
that the hospital’s disclosure violated Gonzalez’s
rights under the physician-patient confidentiality
rule, since it found that the legislature had in-
tended to waive the rule in such cases.
More serious, however, was the error in allow-

ing Alvarado to testify about her own HIV status.
She testified that she was not infected before she
met Gonzalez, that she had sex with nobody else
during their relationship, and that she was in-
fected afterwards, but there is no indication in the
court’s opinion that any testing was done to verify
that she was infected with the same strain of the
virus as Gonzalez, or that she had actually tested
negative before she began having sex with Gon-
zalez. Furthermore, given the sequence of events,
it seems likely that she was infected before she
met Gonzalez. The jury found that they first had
sex inMay. She tested positive for HIV antibodies
in June or early July. The opinion does not men-
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tion what kind of testing she had, but if it was the
routine ELISA antibody test that is in common
use, then a positive result from a June blood sam-
ple would not necessarily prove that it was Gon-
zalez who had infected her.
More to the point, as Gonzalez argued on ap-

peal, Alvarado’s HIV status was irrelevant to the
charge against him, since hewas not chargedwith
infecting her. The statute under which he was
prosecuted made it a crime for someone who
knows he is HIV-positive to have sexual contact
with another person without disclosing to them.
Only Gonzalez’s HIV-status is relevant as an ele-
ment of the crime, and since there was no dispute
at the trial about his HIV-status, evidence about
Alvarado’s HIV status was not necessary to prove
any element of the crime. Worse than that, it was
inflammatory information, since the jury might
well subconsciously be convicting Gonzalez for
infecting Alvarado, which is not what he was
charged with, which he stoutly denied doing, and
which, as noted above, hemaynot have done even
if they had unprotected sex.
Painter conceded that “the state had no need to

introduce the inflammatory testimony that Al-
varado was currently infected with HIV” and,
apart from the improperly admitted medical rec-
ords, couldhave“called anynumber ofwitnesses,
such as Gonzalez’s sister or ex-girlfriend, to es-
tablish that Gonzalez was HIV-positive and knew
it before he met Alvarado, without needing to rely
on Alvarado’s testimony that she was now HIV-
positive.” Thus, this inflammatory evidence was
not relevant to prove the crime that was charged.
Furthermore, Painter found that the state’s argu-
ment that this testimony was “background infor-
mation” necessary to give the jury “the setting of
the case” was an “intelligence-insulting argu-
ment.”
Nonetheless, Painter found that admitting the

evidence, while erroneous, was harmless. “If the
jury had not been told of Alvarado’s HIV status,
we believe that the outcome of Gonzalez’s trial
would have been the same,” Painter wrote. “The
state provided substantial evidence that, in May
and June, Gonzalez was HIV-positive, knew he
was HIV-positive, and engaged in sexual conduct
with Alvarado without disclosing his HIV status.
We admit the revelation that Alvarado had devel-
oped HIV was tragic, and that it no doubt created
sympathy in the jurors for Alvarado. But we can-
not believe that the jury’s verdicts were based on
this sympathy. The jury’s verdicts were likely
based on the substantial evidence the state pre-
sented for each element of the crimes.”
But, of course, this so-called “substantial evi-

dence” on the question whether disclosure was
made boils down solely to Alvarado’s word
against Gonzalez’s word, so sympathy for Al-
varado, based on a possibly mistaken belief that
she had been infected by Gonzalez, could very
well have swayed the jury. At the very least, with
Gonzalez retained in custody because of his im-
migration problems in any event, the court could

have ordered a new trial with the exclusion of the
medical records and with restrictions on Alvara-
do’s testimony to ensure fairness to Gonzalez.
Gonzalez had also challenged the trial judge’s

decision tomakehis sentences consecutive rather
than concurrent, but the court of appeals was un-
sympathetic there as well. The trial court had
noted on its worksheet for calculating the sen-
tence that Gonzalez had “sentenced victim to
death,” jumping to the conclusion, not at all
proved at trial, that Gonzalez had actually in-
fected Alvarado, and perpetuating the stereotype,
outmoded by treatment developments over the
past ten years, that HIV-infection is an automatic
death sentence. Surely these judgments affected
the trial judge’s determination that a lengthier
sentence was merited in this case. In upholding
the consecutive sentences, the court of appeals
emphasized the seriousness of the offense, as well
as Gonzalez’s immigration status and his refusal
to acknowledge responsibility for “the felonious
assaults” as well as his “lack of concern for the
victim.”
Reading this decision invokes a fair amount of

dismay, as it is typical of how the niceties of legal
process tend to be ignored by courts caught up in
HIV-panic mode. While it is possible that Gon-
zalez is guilty of violating the statute and deserves
punishment for his offense, to send an HIV-
positive man to prison for sixteen years on the ba-
sis of a compromised verdict by a possibly con-
fused jury following a seriously flawed trial char-
acterized by the admission of prejudicial,
irrelevant evidence certainly raises some ques-
tions about the fairness of the process. The statute
is intended to deter HIV+ people from mislead-
ing others into having unprotected sex with them,
and perhaps the publicity surrounding this kind
of prosecution will have that effect on some, but
making object lessons out of peoplewho are trying
to cope with HIV should touch the conscience of
the court at least a little bit. A.S.L.

AIDS Litigation Notes

California—After Bruce Hope told his supervi-
sors that he was HIV+, he began to experience
verbal harassment and the administration at the
detention center where he was employed began to
build a “paper trail” to discharge him, according
to testimony offered at his discrimination trial.
Hope’s case impressed the jury, which awarded
him $917,000 in economic damages and $1 mil-
lion in non-economic damages on his state law
discrimination claims in a July 22 verdict.Hope v.
California, No. BC258985 (Cal. Super. Ct.). BNA
Daily Labor Report No. 145, A–1 (7/29/03).
District of Columbia—For several years until

news reports about high administrative costs and
low returns to charities destroyed the organiza-
tion’s economic viability, Pallotta Teamworks, the
creation ofDanPallotta, conducted “AIDSRides”
involving large numbers of bicycle riders between
major cities as fundraising events. In Jaffe v. Pal-

lotta Teamworks, 2003 WL 21872371 (Aug. 8,
2003), the U.S. District Court for the District of
Columbia ruled that a wrongful death action
brought by the daughter and estate of Eve Jaffe,
whodiedwhile participating anAIDS ride in June
2000, could not be brought because Jaffe had
signed a complete waiver of liability for negli-
gence with respect to Pallotta Teamworks and
other defendants in the case. Jaffe suffered dizzi-
ness and nausea, sought help at amedical aid sta-
tion being staffed by volunteers, who adminis-
tered intravenous fluids to her, but she collapsed
and died the next day without regaining con-
sciousness. According to the hospital’s diagnosis
of her condition, she had suffered full cardiopul-
monary arrest. The lawsuit claimed that Pallotta
Teamworks was negligent in organizing and train-
ing the volunteerswho staffed themedical aid sta-
tions.
Florida — The Florida 4th District Court of

Appeal ruled on July 30 that changes to the state’s
Medicaid law enacted in 2000 now trumped the
HIV confidentiality statute, to the extent that the
Attorney General’s office could subpoena medi-
caid patient records without a court order as part
of an investigation ofMedicaid fraud.Community
Healthcare Centerone, Inc. V. State, 2003 WL
21750273. Prior to the 2000 amendments, the
HIV Confidentiality Law would have barred the
release of some of the records at issue in this case
without a court order. However, Judge Klein also
noted for the court that the Confidentiality Law
has itself been given a narrow construction, as ap-
plying only to actual records of medical test re-
sults, but would not apply to a recordwhere a doc-
tor noted that a patient told the doctor they had
previously tested positive for HIV.
Kentucky — The Kentucky Court of Appeals

ruled on Aug. 8 that a woman who suffered a
needlestick injury while visiting in a hospital
could not bring an action for emotional stress
stemming from fear of contracting an infectious
condition, where there was no evidence that the
needle (which was discarded without being
tested) was contaminated.Booker v. Galen of Ken-
tucky, Inc., 2003 WL 21828795. As such, the
court lined up with the overwhelming majority of
states that have refused to award emotional dis-
tress damages in needlestick cases where actual
injury was not proved. In this case, the plaintiff
was allowed to sue for the actual needlestick in-
jury and costs of follow-up treatment, and was
awarded $1500 in a jury verdict, but the trial
court’s grant of summary judgment on the claim
for risk of contracting an infection condition was
affirmed by the court of appeals.
Massachusetts—TheAppeals Court ofMassa-

chusetts upheld the JuvenileCourt’s decisiondis-
pensing with a mother’s right to withhold consent
for the adoption of her HIV+ children. Adoption
of Jaclyn; Adoption of Paul, 2003 WL 21768008
(July 31, 2003) (unpublished disposition). The
court found that the record supported the lower
court’s finding that “the mother engaged in seri-
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ous neglect of the children’s medical and emo-
tional needs. In particular, the mother refused
anti-retroviral therapy during her pregnancy to
prevent the transmission of the HIV virus [sic] to
Paul, refused to test both children for HIV or en-
roll them in a children’s AIDS program, failed to
administer HIV medication consistently to Paul
(stating to one socialworker that shewasnot going
to ‘give him themedication because he is going to
die anyway’), failed to take Jaclyn for an MRI
scanas a follow-up to her seizure, and failed to ad-
dress or control Jaclyn’s severe behavioral prob-
lems.” The court also noted testimony by a social
worker that the mother was in “denial” about her
own HIV+ status, and had borne another HIV-
infected infant during the pendency of the pro-
ceedings.
Ohio—Does a forced “drug holiday” when an

HIV+ prisoner is transferred between facilities
create a compensable injury? AnOhio magistrate
said “no” inHughley v.PickawayCorrectional In-
stitution, 2003 WL 21995467 (Ohio Court of
Claims, Aug. 13, 2003) (not officially published).
Inmate Terry Hughley had a 30–day supply of
medications making up a protease cocktail and
prozac for depression when he was transferred
from Lorain to Pickaway, and was not allowed to
bring his medications with him. He received a
complete physical evaluation upon arrival in
Pickaway, including amedical orientation that in-
cluded information about HIV infection, but he
was not immedidately providedwith newmedica-
tions and was thus on an enforced “drug holiday”
when he experienced dizziness after completing a
seven-hour work shift, fell and struck his head.
Hughley sued the prison on a negligence theory,
claiming that his injury was a result of the drug

deprivation. The medical director of the facility
testified that interruption of the protease cocktail
and prozac for a few days would not cause such an
effect, and further that “HIVmedications are fre-
quently administered on an intermittent basis to
avoid an individual building a resistence to the
intended effect.” Crediting this testimony,Magis-
trate LeeHogan, to whom thematter had been re-
ferred for an evidentiary hearing, concluded that
“the evidence fails to establish that defendant
breached any duty owed to plaintiff” and that,
even if a dutywas breached, the evidence failed to
establish “that it was the proximate cause of
plaintiff’s dizziness or fall.”
Washington State—In State v. Swofford, 2003

WL 21694915 (Wash. Ct. App., Div. 2, July 22,
2003) (not officially published), the court of ap-
peals accepted the state’s concession that the trial
judge erred by ordered HIV testing of the defen-
dant without making a finding that he had en-
gaged in conduct that would expose him or others
toHIV infection.Michael Swofford was convicted
of being involved with cocaine distribution, and
the judge ordered HIV testing as if this was rou-
tine in any drug conviction. It is not. A.S.L.

AIDS Law & Society Notes

Akron, Ohio—Some parents in Akron are upset
that a popular peewee football coach, retired fire-
fighter Stephen Derrig, has been disqualified
from coaching by the board of directors of the El-
let Suburban Football League because he is
HIV+. Derrig contracted HIV through blood ex-
posure on the job, and had to litigate to get his
work-related disability benefits recognized, but
had continued to work as a firefighter until his

doctors expressed concern for his health from the
strains and burdens of that job. The board ad-
dressed the issue after receiving expressions of
concern (in the form of anonymous phone calls)
for the health of participating children. The board
decided that because the risk to children of HIV
exposure fromDerrigwas not zero, they should re-
lieve him from coaching. This sparked outraged
protests from many parents of children who were
being coached by the popular Derrig. The lea-
gue’s director has promised that the board will re-
convene to consider the issue again. A board
member said theyhadnot beenpreparedwith suf-
ficient information to make a properly informed
decision. Akron Beacon Journal, Aug. 7.
NewYork—@T1=TheNewYorkTimes (Aug.

20) reported the death of retired N.Y. Supreme
Court JusticeHaroldHyman of Queens County at
age 93. Justice Hyman made history in AIDS law
in the early years of the epidemic when he upheld
a policy adopted by the New York City Board of
Education to allow school children infected with
HIV to attend school without disclosing their
status beyond a small circle of those who would
genuinely “need to know” for safety reasons. Jus-
tice Hyman granted summary judgment in a suit
brought by two local school boards in Queens,
which were demanding to know the identity of
students with HIV attending schools in their dis-
tricts and to exclude such students. This was
among the earliest rulings on HIV confidentiality
and non-discrimination, and is published at: Lo-
cal District Board 27 v. Board of Education, 130
Misc.2d 398, 502 N.Y.S.2d 325 (N.Y.Sup.Ct.,
Queens Co. 1986). A.S.L.

PUBLICATIONS NOTED & ANNOUNCEMENTS

MOVEMENT JOB ANNOUNCEMENTS

ACLU—Illinois—TheAmericanCivil Liberties
Union seeks an attorney to specialize in lesbian
and gay rights and AIDS, working as part of both
the ACLU of Illinois and the ACLU’s national
Lesbian&GayRights andAIDSProject. Theper-
son will work primarily in Chicago and the Mid-
west with some time spent in the ACLU National
office in New York. The attorney will be responsi-
ble for significant constitutional and statutory liti-
gation, litigation back-up, and policy work on a
wide range of LGBTandHIV related issues.Work
will include all phases of litigation and policy
analysis. The attorney will also provide technical
assistance andadvice toACLUstaff affiliates, pri-
vate attorneys who handle cases for the Projects
and affiliates, and others who seek help from the
Projects. The staff attorney must be able to speak
publicly and to represent ACLU positions to the
media and the public generally. The job may also
include supervision of support staff and student
interns. The job also requires occasional fund-

raising activities, including attendance and
speaking at events, and meeting with donors.
Some travel will be required. Familiarity with les-
bian and gay rights, AIDS/HIV and other civil lib-
erties issues is desirable; commitment to those is-
sues is essential. Excellent analytic skills and the
ability to write and speak clearly are essential.
Significant litigation experience, including con-
stitutional and federal court litigation, is pre-
ferred but not required. Salary is governed by the
ACLU scale for lawyers, which is based on years
out of law school. Excellent health and welfare
benefits are provided. Applications will be ac-
cepted until the position is filled, which will not
be before October 1, 2003. Applicants should
send a cover letter, resume, and one legal writing
sample to: Harvey Grossman, Legal Director,
ACLU of Illinois, 180 North Michigan Avenue,
Suite 2300, Chicago, IL 60601. The ACLU Foun-
dation is an equal opportunity/affirmative action
employer and actively recruits women, people of
color, persons with disabilities, and lesbians and
gay men.

EVENT ANNOUNCEMENTS

The early registration deadline for the national
Lavender Law 2003 conference expires on Sep-
tember 15. Fees to attend the conference go up
substantially thereafter, so early registration is en-
couraged. For full details and registration materi-
als, view the conference website at www.laven-
derlaw.org. The conference will be held in New
YorkCity beginningOctober 17at theAssociation
of the Bar of the City of New York and continuing
that day and through Sunday, October 19, at the
Fordham University Law School at Lincoln Cen-
ter.Confirmedkeynote speaker for the opening re-
ception the evening of Oct. 17 is Paul Smith, the
Jenner & Block partner who successfully argued
Lawrence v. Texas before the U.S. Supreme Court
last term.
The Center for Lesbian and Gay Studies at the

City University of New York Graduate Center will
present a panel discussion on the Supreme
Court’s decision in Lawrence v. Texas on Tuesday,
September 16, from 7 to 9 pm. The event is free

154 September 2003 Lesbian/Gay Law Notes



and open to the public. Panelists include Nan
Hunter, Phillip Harper, Susan Brison, and Ed
Stein. The discussion will be held in Room
C–201/202 of the Graduate Center, which is lo-
cated at 365 5th Avenue.
On September 18–20, the Hofstra University

School of Law and the Hofstra Cultural Center
will present a conference, “Don’t Ask, Don’t Tell:
10 Years Later”. Registration beings Thursday
the18th at 5pm, andkeynote speaker at the open-
ing reception that night will be Colonel Grethe
Cammermeyer, US Army Nat’l Guard (retired),
whose struggles with themilitary were the subject
of a TV movie. The Friday session will begin with
amilitary veteran roundtable, followedbyplenary
panels about the “justifications” for the policy
and legal challenges to the policy. The Saturday
session will start with a roundtable featuring ex-
perts from other countries discussing how service
by openly-gaymembers has affected theirmilitar-
ies. The afternoon session will consider how the
policy has affected law schools. The panels in-
clude a stellar collection of experts. Conference
fee is $100; $75 for non-Hofstra studentswill cur-
rently valid student ID’s, and free for Hofstra stu-
dents, faculty and staff. CLE credits are available
for this program. Current information on the pro-
gram and details about speakers can be found at
the following website: www.hofstra.edu/culture.
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Touro L. Rev. 183 (Fall 2002).
Vance, Susannah C., An Enduring Fear: Recent

Limitations on the Past Persecution Ground for

Asylum, 91 Ky. L. J. 957 (2002–2003).
Woods,Michael A.,ThePropriety of Local Gov-

ernment Protections of Gays and Lesbians From

Discriminatory Employment Practices, 52 Emory
L. J. 515 (Winter 2003).

Specially Noted:

The Summer 2003 issue of Human Rights, Vol.
30, No. 3, the journal of the American Bar Asso-
ciation’s Section of Individual Rights and Re-
sponsibilities, is devoted to Sexual Orientation
and Gender Identity Topics. The articles include:
Repeal DOMA by Judge Deborah Batts (p. 2);
CivilMarriage as aLocus ofCivil Rights Struggles

by Mary L. Bonauto (p. 3); Lesbian and Gay Par-
ents in Child Custody and Visitation Disputes by
Kate Kendell (p. 8); FamilyMatters: Establishing
Legal Parental Rights for Same-Sex Parents and

Their Children by Tiffany L. Palmer (p. 9); Pro-
tecting Transgender Families: Strategies for Advo-

cates by Taylor Flynn; The Gay Rights Workplace
Revolution by Arthur S. Leonard; Years Behind:
What the United States Must Learn About Immi-

gration Law and Same-Sex Couples by SusanHa-
zeldean andHeather Betz;Equal inWord of Law:
TheRights of Lesbian andGayPeople in South Af-

rica by Wendy Isaack; Human Rights Heroes:

Langrock Sperry & Wool, LLP, and Peter F. Lan-

grock, Susan M. Murray, and Beth Robinson by
Patrick McGlone.
TheAugust 14 issue ofTexasLawyer includes a

lengthy article by Cristina Smith titled “Lawyer
Life After ‘Lawrence’.” The article reviews at
length the situation for lawyers working in Texas
law firms, and is accompanied by a table showing
the largest firms in Texas with respect to whether
they provide domestic partnership benefits to
their employees. Many prominent openly-gay
lawyers fromaround the state are quoted in the ar-
ticle, includingMitchell Katine, who was the trial
attorney for Lawrence v. Texas.

14 Yale Journal of Law and Feminism No. 2
(2002) contains a symposium titled “Women,
Justice, and Authority,” which includes an article
by retiredCanadianSupremeCourt JusticeClaire
L’Heureux-Dube, titled “It Takes a Vision: The
Constitutionalization ofEquality inCanada”. Jus-
tice L’Heureux-Dube was an important voice on
the Canadian Supreme Court for equality rights
for lesbians and gaymen, helping to pave the way
for the recent decisions by lower Canadian courts
in favor of same-sex marriage claims under the
Canadian Charter of Rights.
9 Cardozo Women’s L.J. No. 2 (2003) is a

theme-issue devoted to feminist jurisprudence,
including quite a few articles, discussing gender
issues in society.

AIDS & RELATED LEGAL ISSUES:

Atkins, Katrina, and Richard Bales, HIV and the
Direct Threat Defense, 91 Ky. L. J. 859
(2002–2003).
Handford, Peter, Fear of Disease and Psychiat-

ric Injury in Ireland, 11 Tort L. Rev. 61 (July
2003).
Herman, Caroline, United States v. Oakland

Cannabis Buyers’ Cooperative: Whatever Hap-
pened to Federalism?, 93 J. Crim. L. & Criminol-
ogy 121 (Fall 2002).
Krishnan, Jayanth K., The Rights of the New

Untouchables: A Constitutional Analysis of HIV

Jurisprudence in India, 25 Hum. Rts. Q. 791
(Aug. 2003).
Myers, Leah C., Disability Harassment: How

Far Should the ADA Follow in the Footsteps of Title

VII?, 17 BYU J. Public L. 265 (2003).
Palmer, Caroline, and Lynn Mickelson, Falling

Through theCracks: TheUniqueCircumstances of

HIV Disease Under Recent Americans With Dis-

abilities Act Caselaw and Emerging Privacy Poli-

cies, 21 L. & Inequality 219 (Summer 2003).
Schmidt, Mark A., and Eve D. Mokotoff,

HIV/AIDS Surveillance and Prevention: Improv-

ing theCharacterization ofHIVTransmission, 118
Public Health Reports 197 (May/June 2003).
Sun, Haochen, A Wider Access to Patented

Drugs Under the TRIPs Agreement, 21 Boston U.
Int’l L. J. 101 (Spring 2003).
Tushnet, Mark, New Forms of Judicial Review

and the Persistence of Rights- and Democracy-

Based Worries, 38Wake Forest L. Rev. 813 (Sum-
mer 2003) (includes discussion of South African
judicial decisions ordering the government to
make HIV medications available).
Verkerke, J.H., Is the ADAEfficient?, 50 UCLA

L. Rev. 903 (April 2003).

Student Articles:

Annikwue, Monique, Breast Still Positive: An Ar-
gument in Favor of One HIV Positive Mother’s

Right toBreastfeed, 9Wm.&Mary J.Women&L.
479 (Spring 2003).
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Bagchi, Aditi, Compulsory Licensing and the
Duty of Good Faith in TRIPS, 55 Stanford L. Rev.
1529 (May 2003).
Barnes, Stephen, Pharmaceutical Patents and

TRIPS: A Comparison of India and South Africa,
91 Ky. L. J. 911 (2002–2003).
Bilchitz, David, South Africa: Right to health

and access to HIV/AIDS drug treatment, 1 Int’l J.
Of Constitutional L. 524 (July 2003).
Constitutional Law—Medical Marijuana and

the Medical Necessity Defense in the Aftermath of

United States v.OaklandCannabisBuyers’ Coop-
erative, 25 W. New Eng. L. Rev. 147 (2003).
Fletcher, Ronald Timothy, The Medical Neces-

sity Defense and De Minimis Protection for Pa-

tients Who Would Benefit From Using Marijuana

for Medical Purposes: A Proposal to Establish

Comprehensive Protection Under Federal Drug

Laws, 37 Valparaiso U. L. Rev. 983 (Summer
2003).
Gill, Ryan, State Immunity and the Americans

with Disabilities Act After Board of Trustees of the
University of Alabama v. Garrett, 74 U. Colo. L.
Rev. 1239 (2003).
Kreit, Alex, The Future of Medical Marijuana:

Should the States Grow Their Own?, 151 U. Pa. L.
Rev. 1787 (May 2003).

Specially Noted:

Vol. 14.2 of the Stanford Law & Policy Review

(2003) includes a Symposium titled Develop-

ments in Disability Rights, including several dis-
cussions of trends in the law concerning protec-

tion of persons with disabili t ies from
discrimination.
Vol. XLV (2), Pt 2 of the Journal of Law&Eco-

nomics (Oct. 2002) publishes papers from a con-
ference title “Regulation of Medical Innovation
and Pharmaceutical Markets.”

EDITOR’S NOTE:

All points of view expressed in Lesbian/Gay Law
Notes are those of identified writers, and are not
official positions of the Lesbian &Gay Law Asso-
ciation ofGreaterNewYork or theLeGaLFounda-
tion, Inc. All comments in Publications Noted are
attributable to the Editor. Correspondence perti-
nent to issues covered in Lesbian/Gay Law Notes
is welcome and will be published subject to edit-
ing. Please address correspondence to the Editor
or send via e-mail.
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