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PENNSYLVANIA SUPREME COURT ALLOWS CO-PARENT VISITATION SUIT

In a 5-2 decision announced on December 28,
the Pennsylvania Supreme Court ruled in T'B. ».
L.RM., 786 A.2d 913, that the common law
doctrine of in loco parentis can be used by a les-
bian co-parent to sue for visitation with the
child she helped to raise before breaking up
with her former partner.

The case involves a lesbian couple who were
“engaged in an exclusive, intimate relation-
ship,” according to the opinion by Chief Justice
Zappala. They “shared finances and expenses
through a joint bank account and jointly pur-
chased a home.” They decided to have a child,
with L.R.M. becoming pregnant with sperm
from a donor chosen by T.B. T.B. cared for
L.R.M. during the pregnancy, went with her to
childbirth classes, and was present in the oper-
ating room during the delivery of their daughter
on August 27, 1993.

Although the women did not have a formal,
written parenting agreement, they lived to-
gether with the child and L.R.M. named T.B. as
legal guardian of the child, who referred to T.B.
as Aunt T. (She also referred to T.B.’s sisters as
aunts.) T.B. participated fully in performing pa-
rental duties and, according to her lawsuit, has
a parental bond with the child.

The parties split up in 1996 when T.B. moved
out and began a relationship with another
woman. T.B. visited the child once shortly after
the breakup, but then L.R.M. “refused all visi-
tation requests, telephone calls and gifts for the
child,” so T.B. filed a lawsuit seeking “shared
legal and partial custody and visitation.”

The matter was referred to a judicial hearing
officer, who issued a ruling that T.B. was enti-
tled to visitation under the doctrine of in loco
parentis, a common law doctrine that recog-
nizes the possibility of an adult who is not le-
gally related to a child having parental duties
and responsibilities as a result of a bond formed
with the encouragement of the child’s legal par-
ent or parents. The hearing officer relied on a
then-recent Pennsylvania Superior Court deci-
sion, JA.L. v. E.PH., 453 Pa. Super 78, 682
A.2d 1314 (1996), which had held that when a
child forms a psychological bond with a third
party, the court should protect the child’s inter-
est in preserving that bond, even if it means
some diminishing of the rights of the child’s
parent. The hearing officer also concluded that

it was in the child’s best interest to have visita-
tion with T.B.

L.R.M. appealed the hearing officer’s ruling
to the Court of Common Pleas, which affirmed it
and granted T.B. one visitation period per
month. L.R.M. then appealed to the Superior
Court (in Pennsylvania, an appeals court below
the level of the Supreme Court). The Superior
Court approved the hearing officer’s ruling in
principle, but felt that a fuller hearing was nec-
essary before the Common Pleas court could
determine whether visitation was in the child’s
best interest.

The Supreme Court agreed to review the case
to determine whether it was appropriate to use
in loco parentis in this way. The Pennsylvania
Supreme Court had not previously ruled on any
claim for visitation by a lesbian co-parent.

L.R.M. argued that allowing T.B. to seek visi-
tation would violate the relevant Pennsylvania
statutes, which only specifically authorize a
limited range of people to seek visitation, not
including unmarried partners of their parents.
Justice Zappala found L.R.M.’s argument un-
persuasive, stating that it would lead to “a far-
reaching change in the common law a change
that could potentially affect the rights of step-
parents, aunts, uncles or other family members
who have raised children, but lack statutory
protection of their interest in the child’s visita-
tion or custody.”

The Supreme Court found that T.B. was not
relying on the statute to assert her claim for visi-
tation rights, and thus the statute was essen-
tially irrelevant. T.B. was relying entirely on the
doctrine of in loco parentis, and appeared from
the facts to qualify under that doctrine, based
on herrelationship with the child. Still to be de-
termined, of course, was whether it is in the
child’s best interest to authorize visitation.

L.R.M. argued that the lack of any recog-
nized legal status for her relationship with T.B.
should disqualify T.B. from seeking visitation
with L.R.M.’s child, but Zappala found this ar-
gument irrelevant as well. “Simply put, the na-
ture of the relationship between [L.R.M.] and
[T.B.] has no legal significance to the determi-
nation of whether [T.B.] stands in loco parentis
to [the child]. The ability to marry the biological
parent and the ability to adopt the subject child
have never been and are not now factors in de-
termining whether the third party assumed a
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parental status and discharged parental duties.
What is relevant, however, is the method by
which the third party gained authority to do so.”
In this case, T.B. gained such authority with the
initial consent and encouragement of L.R.M.
during the course of their relationship.

The court also rejected L.R.M.’s argument
that T.B. was a mere “caretaker” of the child,
and thus found irrelevant prior court decisions
that rejected visitation claims by people who
were serving in such capacities. In this case,
the record before the hearing officer supported
the conclusion that T.B. was a parental figure
for the child. Finally, the court rejected
L.R.M.’s attempt to use the U.S. Supreme Court
decision in Troxel v. Granville, 530 U.S. 57
(2000), which had struck down a Washington
state statute that allowed any person without
qualification to file a claim for visitation with a
child. Justice Zappala found this precedent to-
tally irrelevant, since the Pennsylvania court
was applying “a well-established common law
doctrine” rather than the kind of “breathtak-
ingly broad” statute at issue in Troxel.

The Supreme Court majority concluded that
T.B. is entitled to a full hearing on the merits of
whether it would be in the child’s best interest
for T.B. to have visitation rights.

Justice Saylor wrote a dissenting opinion that
was joined by Justice Castille. Saylor insisted
that the statute should govern this case, and
that once the legislature had established the
public policy as to who can assert visitation
claims, it was inappropriate for the court to re-
sort to common law doctrines to go beyond the
statute. Further, Saylor claimed that the major-
ity was misapplying in loco parentis, which had
previously been used in Pennsylvania to protect
the rights of people with a legal or biological re-
lationship to the child, albeit not a legal parent
relationship. Ultimately, Saylor argued, the
question whether a same-sex co-partner, or any
non-marital partner, of a parent should be enti-
tled to visitation presented a legislative ques-
tion, and since the legislature has not ad-
dressed it, the court should refrain from doing
$0.

Lambda Legal Defense Fund senior trial
counsel Patricia Logue argued the case for T.B.
before the Pennsylvania Supreme Court, with
the assistance of local co-counsel Roger D.
McGill. Amicus briefs supporting T.B.’s claim
were filed by the ACLU, the Support Center for
Child Advocates, the Center for Lesbian and
Gay Civil Rights in Pennsylvania, and 53 other
organizations, including the National Associa-
tion of Social Workers, which has frequently
filed legal briefs supporting the claims of les-
bian and gay parents. A.S.L.
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SUPREME COURT CONTRACTS ADA COVERAGE YET AGAIN

In a unanimous ruling that may have implica-
tions for protection from discrimination for peo-
ple with HIV/AIDS, the U.S. Supreme Court
ruled on January 8 that a woman with carpal
tunnel syndrome that made it painful for her to
perform various repetitive assembly-line tasks
does not have a “disability” within the meaning
of the Americans With Disabilities Act (the
ADA). The ruling in Toyota Motor Manufactur-
ing, Kentucky, Inc.. v. Williams,122 S.Ct. 681,
continues the trend in the federal courts to re-
duce the number of people who are protected
by this statute.

The ADA forbids employers with 15 or more
employees from unjustifiably discriminating
against persons with disabilities. It also forbids
unjustified discrimination in government serv-
ices, public transportation, and by businesses
offering goods and services to the public. (A
separate federal statute forbids discrimination
against the disabled in housing.) The statute’s
definition of who qualifies as “disabled” turns
on whether a person has a physical or mental
impairment that “substantially limits” the indi-
vidual in performing a “major life activity.” Ma-
jor life activities are not listed in the statute, but
regulations list “manual activities” as among
those that might qualify.

Ella Williams was an assembly line worker at
Toyota who developed pain in her hands, wrists
and arms from the repeated tasks she had to
perform. She was diagnosed with bilateral car-
pal tunnel syndrome, and her doctor placed her
on permanent work restrictions, precluding her
from lifting more than 20 pounds or from “fre-
quently lifting or carrying of objects weighing
up to 10 pounds,” engaging in “constant repeti-
tive...flexion or extension of her wrists or el-
bows,” performing “overhead work,” or using
“vibratory or pneumatic tools.”

Toyota responded to Williams’ limitations by
reassigning her to inspection-type jobs that did
not require repeated motions of the types de-
scribed by her doctor, but over time the jobs to
which she was assigned evolved and repetitive
tasks began to show up, resulting in recurrence
of her problems. She asked to have her tasks re-
duced to exclude the problematic ones, but ulti-
mately was discharged for frequent absences.
She sued Toyota, claiming to have suffered dis-
ability discrimination from the company’s fail-
ure to accommodate her needs. On the last day
she had worked at Toyota, her doctor had placed
her on a “no-work-of-any-kind” restriction due
to her deteriorating physical condition.

The trial court granted judgment to Toyota,
finding that Williams did not qualify as having
a disability because, in the trial judge’s opin-
ion, her carpal tunnel syndrome did not sub-
stantially limit a major life activity. Williams
had argued that she was substantially limited in

performing manual tasks, housework, garden-
ing, playing with her children, lifting, and
working. The trial court rejected gardening, do-
ing housework, and playing with children as
major life activities, and concluded there was
insufficient evidence to find that Williams was
substantially limited in lifting or working. As to
manual tasks, the trial court found that Wil-
liams had testified she could do a wide variety
of tasks with her hands, and was thus not sub-
stantially limited.

The U.S. Court of Appeals for the 6th Circuit
disagreed, finding that her carpal tunnel syn-
drome had substantially limited her in perform-
ing manual tasks necessary for her job, and that
was enough to find she was disabled. The ap-
peals court sent the case back to the trial court,
which still had to consider whether Williams
could perform essential job functions if given a
reasonable accommodation. But Toyota applied
to the Supreme Court for review of whether the
appeals court had properly analyzed the dis-
ability issue.

Writing for the unanimous court, Justice San-
dra Day O’Connor concluded that the appeals
court’s analysis was fatally flawed. Referring to
past cases and the language of the statute,
O’Connor asserted that “to be substantially
limited in performing manual tasks, an individ-
ual must have an impairment that prevents or
severely restricts the individual from doing ac-
tivities that are of central importance to most
people’s daily lives. The impairment’s impact
must also be permanent or long-term.”

O’Connor explained that carpal tunnel syn-
drome varies in its impact and permanency.
Some people suffer only minor inconvenience
for brief periods of time, while others incur sub-
stantial limitations in the use of their hands for
prolonged periods. In addition, carpal tunnel
may impose specific limitations on performing
particular tasks without seriously affecting the
individual’s ability to do many other tasks with
their hands.

According to the Court, for somebody to be
protected under the ADA, it is not enough for
them to show that they have an impairment that
prevents or substantially limits them from per-
forming some aspect of their job. Rather, the in-
dividual must show that their impairment sub-
stantially limits them from performing one or
more major life activities, and the Court is un-
willing to conceded that the ability to perform
an essential aspect of one’s job is necessarily a
major life activity.

O’Connor wrote: “When addressing the ma-
jor life activity of performing manual tasks, the
central inquiry must be whether the claimant is
unable to perform the variety of tasks central to
most people’s daily lives, not whether the
claimant is unable to perform the tasks associ-

ated with her specific job.” According to
O’Connor, focusing narrowly on whether the
impairment affects job performance would so
broaden the definition of disability that many
more people would be covered by the ADA than
Congress had contemplated when it passed the
statute. Furthermore, since the definition of dis-
ability applies not only to employment cases,
but also to public transit and public accommo-
dations cases, it would not be logical to have the
determination of whether somebody is disabled
be based on their work-related activities.

Turning to the evidence in this case, O’Con-
nor found that Williams had testified that she
was able to carry on the broad range of daily ac-
tivities, like brushing her teeth, preparing her
food, bathing, and performing household
chores. On the other hand, the things Williams
could not do, such as lifting heavy objects or
performing repetitive tasks on an assembly
line, did not strike O’Connor as being major life
activities under the concept of “tasks central to
most people’s daily lives.” Most people don’t
work on assembly lines, and most people do
not, on a daily basis, lift heavy objects or per-
form activities that require them to keep their
arms raised for long periods of time.

It is uncertain what impact this ruling may
have on discrimination claims by HIV-infected
people. Some of the lower courts have routinely
treated HIV-infection as a disabling condition,
either because of its impact on reproductive ac-
tivity or because of the wide variety of ways that
being HIV-positive may limit somebody’s ac-
tivities. However, other lower federal courts
have taken off in different directions. For exam-
ple, in a decision issued on December 18, a
federal district judge in Dallas ruled that an
HIV-positive man had failed to show that his in-
fection had substantially limited any of his ma-
jorlife activities and dismissed his employment
discrimination claim against the telephone
company. (The case is Blanks v. Southwestern
Bell Communications, Inc.,2001 WL 1636359
(N.D. Tex.), reported on below.)

When the ADA was passed, protection for
HIV-positive people was a large part of the dis-
cussion in Congress, and the committee reports
and floor debate made clear that many mem-
bers of Congress intended and assumed that
this statute would provide such protection.
However, the language of the statute itself poses
a complicated analytical test for determining
who is “disabled” and thus protected from un-
justified discrimination. There is no protection
if a person is unable to perform essential job
functions, even with reasonable accommoda-
tion. More significantly, there is no protection
unless an individual is either substantially lim-
ited in a major life activity because of their
physical or mental impairment, or is regarded
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by the employer as being so limited even if he or
she is not actually limited.

In 1999, the Supreme Court, by a slim major-
ity, ruled in a trio of cases that the question
whether somebody is substantially limited is to
be determined taking account of any medica-
tion or assistive devices that would make it pos-
sible for them to function. If medicine or reme-
dial devices make it possible to perform a
function, then the Court would consider that the
individual is not substantially limited in per-
forming that function. This ruling, taken to-
gether with the new ruling in Toyota and the
continually evolving efficacy of HIV medica-
tions, may spell the end of protection for many
HIV-positive people, especially those who can-
not persuade a court that reproduction is a ma-
jor life activity for them that has been substan-
tially limited.

The only HIV-related case considered by the
Supreme Court so far, Bragdon v. Abbott, 524
U.S. 624 (1998), involved a woman who credi-
bly testified that her HIV-status had caused her
to give up dreams of having children, and the
Court concluded that the infection had sub-
stantially limited her in the major life activity of
reproduction. But some lower courts have re-
fused to accept similar arguments from HIV-
positive gay men. Thus far, no court has ac-
cepted the argument that having to use barrier
contraception to prevent HIV-transmission im-
poses a substantial limitation on the major life
activity of having sex, and only one court has
even gone so far as to hold that having sex is a
“major life activity,” in a case involving a man
whose medication for a non-HIV-related condi-
tion impaired his ability to achieve an erection.

(This says a lot about the everyday lives of our
federal judges, doesn’t it?)

The current precarious state of federal dis-
ability discrimination law means that HIV-
positive people might be well-advised to look
first to state disability laws if they encounter
workplace discrimination. The New York law
has a much broader definition of disability than
the federal law, and in California the legislature
amended its state law to make clear that the
U.S. Supreme Court’s decision on medication
and assistive devices did not apply. (Indeed,
under California law, the need for assistive de-
vices has traditionally been part of the defini-
tion of who suffers from a disability.) Unfortu-
nately, in many places the state law closely
tracks the language of the federal law, and state
courts interpret it to be no more protective than
the federal law. This was true in Kentucky,
where Ella Williams filed her claim against

Toyota. A.S.L.
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Vermont Supreme Court Rejects Challenge to
Civil Union Act

In a unanimous per curiam opinion issued on
Dec. 26, 2001, the Vermont Supreme Court re-
jected a double-barreled attack on the
recently-enacted Civil Union Act, which estab-
lishes a status for legal recognition of same-sex
partners. Brady v. Dean, 2001 WL 1673775.
The plaintiffs included Vermont taxpayers,
state legislators, and three Vermont town
clerks. The taxpayers and legislators claimed
that the law was invalidly enacted because a
group of supporters of the law maintained a bet-
ting pool on the outcome of the third reading of
the bill in the state house of representatives.
The town clerks alleged that their rights of free
exercise of religion were abridged improperly
by the Act’s requirement that they issue li-
censes to civil union applicants. Washington
County Superior Court Judge Matthew 1. Katz
dismissed the case, and plaintiffs appealed.

The court first held that the taxpayers and
legislators lacked standing to challenge the bill
based on their argument that the betting-pool
participants should have been disqualified
from voting because they had a personal stake
in the outcome of the vote. The court viewed
this as a separation of powers issue, finding that
the Vermont constitution gave to the house of
representatives the function of determining the
qualifications of its members, thus making the
question whether these legislators should have
been allowed to vote a “political question” in-
appropriate for judicial resolution. Indeed,
even though a leader of the opposition had
drawn the existence of the betting pool to the at-
tention of legislative leaders, nobody had made
a formal objection to the actual vote on the
measure.

“We further conclude,” wrote the court,
“that, as a policy matter, a proper regard for the
independence of the Legislature requires that
we respect its members’ personal judgments
concerning their participation in matter before
them... A member’s decision to vote on a mat-
ter before the House represents, in our view, a
core legislative function that must remain in-
violate to ensure the continued integrity and in-
dependence of that institution.”

Turning to the religious free exercise argu-
ment, the court found it equally invalid, sug-
gesting in passing that public officials may not
trump validly enacted laws by claiming that
executing those laws would violate their per-
sonal religious beliefs: “We accept for purposes
of analysis the highly questionable proposition
that a public official here a town clerk can re-
tain public office while refusing to perform a
generally applicable duty of that office on relig-
ious grounds. We observe, however, that this
proposition which means that the person relig-
ious beliefs of a public officer may in some cir-
cumstances trump the public’s right to have
that officer’s duties performed is neither self-
evident nor supported by any of the cases cited
by plaintiffs.”

But the court found it unnecessary to cope di-
rectly with these assertions, because it con-
cluded that the burden on free exercise was so
small as not to raise a serious constitutional is-
sue. For one thing, the Civil Unions Act author-
izes clerks to appoint assistant clerks to issue
licenses of the clerks have personal reserva-
tions about doing so, and the court was unwill-
ing to accept the proposition that even the act of
appointing such an assistant would impose an
unconstitutional burden on free exercise. And,
apart from the issue of assistants, the court
found that requiring clerks to issue these li-

censes did not impose a substantial burden on

the clerks. A.S.L.

Georgia Appeals Court Finds Vermont Civil Union
Lacks Extra-Territorial Effect

In what may be the first published appellate
court decision to consider whether a same-sex
civil union contracted in Vermont has any legal
effect in other states, the Court of Appeals of
Georgia ruled on January 23 in Burns v. Burns,
2002 WL 87654, that a Georgia woman who
obtained a civil union with her same-sex part-
ner in Vermont was not “married” to her part-
ner, and thus was still bound by a court decree
that would prevent her from having visitation
with her children while “cohabiting” with any
adult to whom she is neither married nor re-
lated.

Darian and Susan (Freer) Burns had three
children during their marriage, which termi-
nated in a divorce decree on December 4,
1995. Under the terms of the divorce, Darian
had custody of the children and Susan had visi-
tation rights. When Darian learned three years
later that Susan was living with a same-sex
partner, he cut off her visitation. She filed a law-
suit seeking to hold him in contempt for inter-
fering with her visitation rights. In response,
the court issued a “consent order” incorporat-
ing her agreement with Darian that “there shall
be no visitation nor residence by the children
with either party during any time where such
party cohabits with or has overnight stays with
any adult to which such party is not legally mar-
ried or to whom party is not related within the
second degree.”

Effective July 1, 2000, the state of Vermont
allowed same-sex partners to enter into civil
unions, and did not require that they be resi-
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dents of Vermont. Burns and her same-sex part-
ner went to Vermont on July 3, 2000, and ob-
tained a license and certification of their civil
union. They returned to Georgia, and Susan
then exercised her visitation rights with her
partner in residence, but Darian was opposed to
this and filed a contempt motion with the court,
claiming that this was a violation of the court’s
prior order.

Susan argued that she and her partner were
now “married” and thus came within the terms
of the order. She also argued that failing to rec-
ognize her right to reside with her partner while
her children visited was a violation of her con-
stitutional right of privacy. The trial court re-
jected both arguments, finding that the prior
consent order was valid and enforceable and
was being violated by Susan.

Susan appealed, but had no better luck be-
fore the unanimous three judge panel, which
rejected her arguments in very brief opinion by
Judge Yvette Miller.

Miller pointed out that the Vermont Civil Un-
ion Act clearly states that a “civil union” is not a
“marriage,” quoting “legislative findings” that
were published with the Vermont law, stating
that “a system of civil unions does not bestow
the status of civil marriage.” Miller pointed out
that even if Vermont had purported to recognize
same-sex marriages, that decision would not be
binding on Georgia, since Georgia has passed a
statute providing that same-sex marriages are
not to be recognized in that state.

“What constitutes a marriage in the state of
Georgia is a legislative function,” wrote Miller,
“not a judicial one, and as judges we are duty
bound to follow the clear language of the stat-
ute. The Georgia legislature has chosen not to
recognize marriage between persons of the
same sex, and any constitutional challenge to
Georgia’s marriage statute should be addressed
to the Georgia Supreme Court.”

The court also noted the federal Defense of
Marriage Act, asserting that “Georgia is not re-
quired to give full faith and credit to same-sex
marriages of other states,” without engaging in
any analysis of the constitutional merits or
faults of that statute.

The court also rejected Susan’s constitu-
tional privacy argument, pointing out that the
court decree that was being enforced against
her was a “consent decree” to which she had
agreed in order to settle the prior contempt pro-
ceeding. “Although she is correct that there is a
right to privacy of intimacy between persons le-
gally able to consent,” wrote Judge Miller, “she
waived that right (to the extent that right is in-
terfered with here) when she agreed to the con-
sent decree. That this right may be waived is
clear. Indeed, if Susan wanted to ensure that her
civil union would be recognized in the same
manner as a marriage, she should have in-
cluded language to that effect in the consent de-
cree itself.”

The court of appeals concluded that the trial
judge was correct in finding the consent decree
to be valid, and in finding that Susan was in vio-
lation of the decree and thus in contempt of
court for having exercised visitation rights in
her home with her children while her partner
was residing there.

Disappointingly, the court never addressed
the question whether Susan and her partner
might be considered “related” to each other as
aresult of their civil union, even if not married.
If the court’s characterization of Susan’s origi-
nal argument is correct, it is possible that her
attorney failed to frame the complaint in the al-
ternative so that such an argument could be
considered. Certainly the court did not raise it
sua sponte. In light of the wording of the con-
sent order, such an argument might have been
more successful than the argument that Susan
and her partner are “married.” In addition,
there is no discussion by the court of the possi-
bility that Susan’s alleged “waiver” of her pri-
vacy right might be found invalid because ob-
tained under pressure. Had Susan not agreed to
the consent order, it is possible that her ex-
husband, who had physical custody of the chil-
dren, could have tied her up in litigation for
years during which she would have no contact
with the children. To call this waiver “volun-
tary” seems a travesty.

The court’s decision appears to be an open
invitation for Susan to file an appeal to the
Georgia Supreme Court, at least on the consti-
tutional issue, which she indicated she would
do in an interview with the Atlanta Journal-
Constitution published on Jan. 26. A.S.L..

California Appeals Court Orders Parole for
Rosenkrantz; State Files Immediate Appeal

In a startling development, a sharply divided
panel of the California 2nd District Court of Ap-
peal has ordered that convicted murderer Rob-
ert Rosenkrantz be released on parole, finding
that California Governor Gray Davis did not
have the authority to overturn a parole date set
by the state Board of Prison Terms. In re Robert
Rosenkrantz, 2002 WL 63786 (Jan. 18). Now
34, the openly-gay Rosenkrantz was convicted
in the 1985 killing of Steven Redman, a homo-
phobic friend of Rosenkrantz’s brother who had
outed Rosenkrantz to his family shortly after
Rosenkrantz’s high school graduation.

The court of appeal decision produced a cu-
rious result, in that the judge who wrote the
opinion for the court, Miriam A. Vogel, also
wrote a separate concurring opinion to endorse
a conclusion by the trial judge that Gov. Davis
has improperly adopted a uniform policy of de-
nying parole in all murder conviction cases,
when state law requires him to exercise discre-
tion based on the individual case. In the opin-
ion for the court, joined by Judge Robert Mal-
lano (who evidently was unwilling to join in this

blanket condemnation of the governor), Vogel
held that Davis acted improperly because the
appeal court had previously ruled that there
was no evidence to support the conclusion that
Rosenkrantz would present a danger to society
on his release, and thus that he was entitled to
be paroled after serving the minimum term to
which he was sentenced, 15 years to life for sec-
ond degree murder and 2 years for using a gun
to commit his crime.

The dissenting judge, Reuben Ortega, ar-
gued that under Proposition 89, passed by Cali-
fornia voters in 1988, the governor has total
veto power over parole decisions by the state
board. Ortega also insisted that there was no
support in the record for the conclusion that
Davis follows a no-parole policy, pointing out
that Davis stated reasons grounded in the trial
record for vetoing parole for Rosenkrantz, and
that in fact Davis has paroled one convicted
murderer. Ortega also argued that statements
made in the heat of electoral politics, such as
Davis’s statement that if elected he would not
parole killers, should not be held against public
officials after they are elected.

Rosenkrantz’s case has drawn extensive me-
dia attention, especially in California, because
of the compelling facts of the case. Young Ro-
senkrantz was mainly closeted and unsettled
about his sexual orientation, and certainly not
“out” to family members, when he held a party
to celebrate his high school graduation. His
brother and Redman crashed the party and
taunted Rosenkrantz with their beliefs that he
was gay. According to one account, Rosen-
crantz and Redman got into a fight, and Ro-
senkrantz threatened to kill Redman if he car-
ried out a threat to tell Rosenkrantz’s father that
he was gay. Redman did subsequently tell the
father. Depending which testimony one be-
lieves, either the father threw Rosenkrantz out
of the house or Rosenkrantz ran away, dis-
traught at his father’s negative reaction to the
news.

The evidence before the jury showed that
Rosenkrantz then acquired an Uzi, spent time
practicing on a firing range, and staked out
Redman’s house about a week later. When Red-
man showed up, Rosenkrantz demanded that
he contact the father and tell him that what he
had said about Rosenkrantz was false. Redman
laughed, called Rosenkrantz a faggot, and re-
fused his demands. Rosenkrantz then literally
blew him away with a stream of bullets from the
Uzi, including finishing him off with shots to the
head as Redman lay writhing on the pavement.
Rosenkrantz ran away and was a fugitive until
apprehended by police.

At trial, the jury evidently accepted Rosenk-
rantz’s argument that he was acting under se-
vere emotional distress and had not gone to
Redman’s house intending to kill him, and thus
refused to convict on first degree (premedi-
tated) murder. Under the second degree murder
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conviction, Rosenkrantz was sentenced to
serve at least 17 years and could be incarcer-
ated for life if not granted parole.

Rosenkrantz turned out to be a model pris-
oner. He adjusted to acceptance of his homo-
sexuality, and his family rallied around and be-
came supportive of him. He attended classes in
prison and earned a college degree, and never
incurred any disciplinary action. He petitioned
for parole as soon as he would be eligible. There
followed a long, complicated series of decisions
from parole boards and courts, with frequent re-
versals over a period of several years. Most re-
cently, after being ordered by the court of ap-
peal to reconsider the application (see 80
Cal.App. 4th 409 [2001]), the parole board,
with stated reluctance due to the nature of the
crime, set a parole date for Rosenkrantz, which
was overturned by the governor.

In his 12—page statement in support of his
decision to deny parole, Governor Davis dis-
counted the evidence about Rosenkrantz’s
emotional distress and his rehabilitation in
prison. It seems clear from the segments quoted
in the court’s decision that Davis believes that
the jury should have convicted Rosenkrantz of
first degree murder because the evidence, in-
cluding his acquisition of the Uzi, target prac-
tice, and staking out Redman’s house, could
support a conclusion that the murder was pre-
meditated, and that Rosenkrantz’s firing of
multiple bullets into Redman, including shots
to his head when he was down and mortally
wounded, showed extreme cruelty. On the other
hand, the jury’s decision not to convict on first
degree shows that they were convinced that he
genuinely did not go there intending to murder
Redman and was acting out of distress during
that week, a confused, closeted teenager whose
world had been turned upside down by a jeer-
ing homophobe.

Rosenkrantz filed a new action seeking to
overturn the governor’s veto. When the state ar-
gued that the judge before whom Rosenkrantz
had previously litigated was biased, the case
was assigned to a new judge. But the new judge,
Paul Gutman of L.A. County Superior Court,
concluded that the governor was improperly
applying a no-parole policy and that the parole
board’s most recent decision to set a parole date
must be upheld.

The state argued to the appeals court that
Proposition 89 gives Davis unreviewable power
to veto a parole decision by the state board. The
court majority was unwilling to go along with
that argument, finding that even a convicted
murderer has a right to due process of law,
which means that decisions must be made in a
procedurally and substantively fair way based
on the individual’s case. Judge Vogel’s opinion
holds that the governor’s discretion is con-
strained by provisions of state law that require
that a convict in Rosenkrantz’s position be
granted parole upon serving the specified mini-

mum term, if the totality of the evidence shows
that he can be released without danger to soci-
ety. If the governor’s motivation here was either
a blanket opposition to parole for convicted
killers or was premised solely on the nature of
the offense without regard to Rosenkrantz’s in-
dividual development during his prison term,
then Rosenkrantz was denied a decision on the
basis specified by law.

Although the court of appeal ordered Ro-
senkrantz’s immediate release, the order was
promptly stayed to give the state an opportunity
to appeal. According to the Los Angeles Times
(Jan. 19), Deputy Attorney General Robert
Wilson, who represented the state in opposition
to Rosenkrantz’s appeal of the governor’s veto,
said that he would seek review in the Supreme
Court, contending that the court’s opinion “de-
nies the governor his constitutional authority to
decide whether a convicted murderer is safe to
be released back into the community. A.S.L.

Divided Federal Appeals Court Throws Out San
Francisco Suit by Anti-Gay Forces

A divided panel of the U.S. Court of Appeals for
the 9th Circuit, in San Francisco, threw out a
lawsuit against that city by anti-gay religious
parties. American Family Association, Inc. v
City and County of San Francisco, 2002 WL
54634 (Jan. 16). The decision rejected charges
that the city had stifled the constitutional rights
of religious groups who project an anti-gay mes-
sage.

The case arose out of the response by the San
Francisco Board of Supervisors to an advertis-
ing campaign mounted by a coalition of anti-
gay religious groups in 1998. The ad campaign,
in television and newspapers, stated traditional
religious arguments against homosexuality,
suggested that gays could be “cured,” and
amassed statistics purporting to show that a ho-
mosexual “lifestyle” is dangerous and destruc-
tive.

On October 19, 1998, San Francisco Super-
visor Leslie Katz sent a letter to the co-sponsors
of the ads, American Family Association, Don-
ald Wildmon, Kerusso Ministries, and the Fam-
ily Research Council, as well as to some well-
known anti-gay federal legislators, denouncing
“hateful rhetoric against gays, lesbians and
transgendered people,” and asserting that
anti-gay violence, such as that perpetrated
against Matthew Shepard, correlates with such
rhetoric. Shortly thereafter, the Board of Super-
visors adopted two resolutions. One con-
demned the murder of Billy Jack Gaither in an
apparent hate crime in Alabama, urged Ala-
bama to pass a hate crimes law, and called on
the Religious Right to accept some blame for
creating a “climate of mistrust and discrimina-
tion” that can lead to such crimes. The second
resolution specifically condemned the anti-gay
advertising campaign and criticized one of the

local San Francisco newspapers for publishing
the advertisements. The resolution character-
ized the ads as being full of lies, and claimed
that statements in the ads would “validate” op-
pression of gays or lesbians. The resolution
urged local television stations to refuse to run
the ads.

The addressees of Katz’s letter joined to-
gether in a lawsuit against the city. They
claimed that the resolutions violated the First
Amendment Establishment and Free Exercise
Clauses, and that the resolutions were also vul-
nerable on a theory emphasizing the intersec-
tion of free exercise and freedom of speech.
District Judge Saundra Armstrong dismissed
their case, which was then appealed to the 9th
Circuit.

Judge Hawkins, joined by Judge Tashima,
concluded that the plaintiffs had failed to assert
a valid legal claim. While acknowledging that
the resolutions, and Supervisor Katz’s letter
might be characterized as being official state-
ments hostile to religion, and thus subject to at-
tack under the Supreme Court’s recent hold-
ings that the Establishment Clause forbids not
only government support for religion but also
government hostility to religion, the majority of
the judges found that there was no constitu-
tional violation in light of the test normally used
by the Supreme Court in Establishment Clause
cases.

That test, derived from the old case of Lemon
v. Kurtzman, 403 U.S. 602 (1971), has three
parts. To be constitutional, a government action
must have a secular purpose, not have as its
principal effect the advancing or inhibiting of
religion, and must not lead to excessive govern-
ment entanglement with religion. (The test was
worked out in a series of cases dealing with gov-
ernment aid to religious schools.) According to
Judge Hawkins, the secular purpose for the
Board of Supervisors’ actions was to try to pre-
vent violence against gay people, and the pri-
mary effect of the resolutions was to promote
equality for gay people and discourage anti-gay
violence. No entanglement of the government
with religion emerged from these actions.

The court majority also found no violation of
free exercise of religion, pointing out that these
resolutions were merely statements of condem-
nation, not actual statutes intended to control or
direct human behavior. In the past, successful
challenges of government actions based on the
establishment clause had all involved in-
stances where the government actually passed
a law making some religious activity illegal.
But, in this case, the government was just ex-
horting the religious groups to tone down their
anti-gay rhetoric, without directly threatening
to take any action. Similarly, on the free speech
claim, the court majority found that the Super-
visors had merely expressed their collective
views, and did not bring any city regulatory
power to bear on the TV stations or newspapers
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to refrain from publishing these ads. Further,
the court found no unlawful viewpoint discrimi-
nation here, because all the board was doing
was stating its disagreement and asking others
not to spread the message.

In his dissent, Judge Noonan focused on
precedents holding that the government may
not prescribe an official orthodoxy of speech
and opinion, and that with their “going on rec-
ord” resolutions the San Francisco supervisors
were doing just that, purporting to speak on be-
half of the government to castigate the views of
certain religious organizations. This raised se-
ries free speech concerns for Judge Noonan,
which he would prefer to resolve in favor of the
plaintiffs.

The majority concluded that the trial judge
had correctly dismissed all of the plaintiffs’
claims, thus ending what many undoubtedly
saw as a nuisance suit intended to impose liti-
gation costs on the city of San Francisco for its
valiant attempts to make its gay residents feel at
home and welcomed. A.S.L.

Grandmother Wins Out Over Leshian Mother’s
Custody Petition

The Florida 2nd District Court of Appeal ruled
in Sinclair v. Sinclair, 2002 WL 63408 (Jan.
18), that Tina Sinclair’s three children from her
former marriage with Dale Sinclair should con-
tinue to reside with Dale’s mother, Anita Mal-
lette, their paternal Grandmother, even though
Dale had been arrested on criminal charges
and was being held in jail. Affirming a ruling by
Sarasota County Circuit Judge James Parker,
the appeals panel found that granting Tina’s
custody petition would not be in the best inter-
est of the children and could be detrimental to
their welfare.

Tina and Dale were married in 1986 and had
three children before they separated in 1991.
In that year, Tina moved to West Palm Beach,
where she lives with her same-sex partner. The
children continued to live with Dale and his
mother in Sarasota County. The parties were di-
vorced in 1997, with shared custody, Dale be-
ing given residential custody and Tina having
visitation rights. It appears that Tina did not ex-
ercise her visitation rights, had only sporadic
telephone contact with the children, and had
fallen behind on the support payments she was
supposed to make under the divorce decree.
Nonetheless, in September 1998, when Dale
was arrested (for reasons not specified in this
opinion), Tina filed an “emergency petition”
seeking full custody of the children.

The trial court found that the children had
bonded with their Grandmother in a stable
home setting, and did not really have much of a
relationship with their mother due to her failure
to exercise regular visitation. In these circum-
stances, the court found it would be in the best
interest of the children to remain in the Grand-

mother’s home, and that a change of residence
to the mother’s home could have detrimental ef-
fects on them. On appeal, Tina argued (with
amicus assistance from Lambda Legal Defense
Fund) that the court had inappropriately denied
custody based on her residence with a same-
sex partner, and had failed to abide by recent
domestic relations developments concerning
custody claims by grandparents. (Following on
the U.S. Supreme Court’s decision in Troxel v.
Granville, the Florida Supreme Court ruled in
Richardson v. Richardson, 766 So.2d 1036
(Fla. 2000), that a narrower construction had to
be given to Florida statutes concerning poten-
tial custodial rights of grandparents as against
natural parents, which could not be determined
solely on the basis of a best interest of the child.

In an opinion for the court, Judge Silberman
observed that although the circuit court’s deci-
sion predated the Richardson ruling, the result
did not run afoul of Richardson because the
court found both that staying with the Grand-
mother would be in the best interests of the
children and that moving them to the mother’s
home would have detrimental effects. In a sepa-
rate concurrence, Judge Northcutt, noting the
participation of Lambda and the concern that
Tina may have suffered discrimination due to
“disapproval of her same-sex relationship,”
specifically addressed the issue, saying that the
appeal court had studied the record for any sign
of such discrimination and found none. North-
cutt noted that the circuit court did not grant
custody to the Grandmother; rather, it denied
custody to Tina, thus leaving in place the exist-
ing arrangement under which Dale has custody
and the children live in the house shared by
Dale and his mother.

Judge Northcutt noted that from the time the
parents separated, Dale had carried primary
custodial responsibility (the separation lasted
about six years until the divorce), and that
Dale’s mother had become the primary care-
taker for the children. “It should also be
noted,” wrote Northcutt, “that Mr. Sinclair’s in-
carceration did not automatically terminate his
parental rights and responsibilities, or even al-
ter the parties’ legal relationships. .. To be sure,
if Mr. Sinclair’s incarceration had necessitated
a change in caretakers, Ms. Sinclair would have
been entitled to assume primary residential re-
sponsibility for them. But the children’s care
had been entrusted to Ms. Mallette [the Grand-
mother] since 1991 and, although not ideal, Mr.
Sinclair’s absence would not affect the continu-
ity of that care. In other words, as a practical
matter Mr. Sinclair’s departure did not require a
change in the parenting arrangement that had
been devised by the parties many years be-
fore.” Consequently, the circuit court had acted
“within both the law and its discretion” by re-
fusing to change things. A.S.L.

6th Circuit Rejects Challenge by Alleged Gay
Escort to City Licensing Ordinance

In an unusual case, the U.S. Court of Appeals
for the 6th Circuit has rejected a constitutional
challenge filed by a gay male exotic dancer
(and alleged “escort”) against a city ordinance
requiring registration of sexually-oriented
businesses and prohibiting nudity in such busi-
nesses. Currence v. City of Cincinnatt, 2002
WL 104778 (Jan. 24) (unpublished).

Greyson Currence describes his business as
“male out-call dancer,” providing“nude, exotic
dancing services in homes or hotel rooms for
paying customers.” Evidently, Cincinnati po-
lice were investigating him, and had made sur-
veillance videotapes in which he appeared
nude with paying customers. Although the un-
signed opinion does not spell out how this case
came to be filed, it may be that law enforcement
officials, who apparently believed but could not
prove that Currence was selling sex to male
customers, were threatening to arrest Currence
for carrying on an unregistered sexually-
oriented business within the city. The city actu-
ally contended, in arguing this case, that Cur-
rence was selling more than exotic dancing per-
formances.

Currence alleged that he applied for a li-
cense and was turned down. He claims that the
licensing scheme violates his First Amendment
right to freedom of expression, noting that the
Supreme Court has identified nude dancing as
an “expressive activity” entitled to a certain
level of constitutional protection (although not
very much, to judge by recent cases). The city
claimed that the case was not ripe for decision
and Currence lacked standing, and also urged
the court to abstain from deciding the merits on
prudential grounds. Currence and the city both
moved for summary judgment, which the dis-
trict court denied to Currence and granted to
the city, after finding that Currence did have
standing and met ripeness requirements but
could not prevail on the merits.

The court of appeals agreed with the district
court that Currence was entitled to bring this
challenge to the ordinance, and to the extent he
was providing an “exotic nude dancing” serv-
ice, his activity was entitled to a modicum of
First Amendment protection (in this regard,
disagreeing with the district court).

But the panel consisting of Circuit Judges
Boggs and Guy and District Judge Carr (N.D.
Ohio) concluded that the city ordinance is con-
stitutional because it does not specifically fo-
cus on suppressing any particular kind of
speech or activity due to its content, but is in-
stead motivated by the need to deal with the
“secondary effects” of nudity in sexually ori-
ented businesses. Furthermore, the licensing
scheme does not function as an unreasonable
“prior restraint” of expressive activity because
the ordinance requires a relatively expeditious
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decision by city officials on all applications for
licenses. Along the way, the court made the sig-
nificant ruling that the 1st Amendment protec-
tion accorded to nude dancing as expressive
activity was not lessened by the fact that the
performance takes place in private rather than
in a public accommodation such as a dance bar.

Wrote the court, “The ordinance expresses
reasonable concerns about the secondary ef-
fects of sexually-oriented businesses such as:
deleterious effect on surrounding businesses
and residential areas, increased crime, diminu-
tion of property values, connection to unlawful
sexual activities, increased unhealthful con-
duct, sexual transmission of disease, and harm-
ful effects to children.” Currence argued that
these concerns did not apply to him, since he
provided his services only to adults in private
homes and hotel rooms, but the court was not
persuaded, writing: “Certain secondary effects
remain a concern with outcall services, such as:
prostitution, exposure to minors, and obscenity.
The City has an important interest in prevent-
ing such effects, and the nudity ban furthers
this interest.”

Maybe if Currence agrees to wear some
leather while performing his services, he can
get his license and end his problems with the
police? Under the terms of the ordinance, if
there is no nudity in his services, it is difficult to
see how he could be denied a license. A.S.L.

Photographed Circuit Party Dancer Loses Tort
Claims Against Out Magazine

In Prince v. Out Publishing, Inc., 2002 WL
7999 (Cal.App. 2 Dist., Jan 3) (not officially re-
ported), the California Court of Appeal affirmed
a summary judgement in a tort case in favor of
the defendant, publisher of OUT Magazine,
which had printed photos of a man who had
taken his shirt off and danced at a gay event in
Los Angeles. The plaintiff, Tony Sabin Prince,
sued Out, the photographer who took the pic-
ture, and two employees of the magazine for li-
bel, common law misappropriation, statutory
misappropriation and three species of invasion
of privacy: false light, publication of private
facts and unlawful intrusion. Though the mis-
appropriation and invasion of privacy claims
differ somewhat in their particular elements,
the rationales of both the trial court in granting
summary judgment and the appellate court in
affirming were the same: one cannot display
oneself in front of hundreds, if not thousands, of
people in the flamboyant manner in which
Prince had apparently done, and then com-
plain, in essence, that his private space had
been invaded.

In May 1998, OUT published a feature story
on circuit parties titled “Dirty Dancing,” which
related charges of illegal drug use and rampant
sexual activity at these events. The article fo-
cused on one party in Palm Springs and one

promoter in particular, and discussed the event
in close and tawdry detail. Prince appeared
prominently in three photos in the article. One
was a two page spread showing him dancing
shirtless with another man, another showed his
face and torso, while a third showed his face in a
montage.

Prince denied that he had attended the Palm
Springs event, claiming that the photos were
taken at a different event in Los Angeles earlier
that year. Unfortunately for Prince, the record
showed that it was a similar event organized by
the same promoter, also open to the public for a
cover charge. It was featured in a local circular
which advertised circuit parties.

When Prince complained to the magazine
that the article revealed his sexual orientation
for the first time to members of his family, pro-
fessional associates and personal friends, and
claimed that the photos, considered together
with the title of the story and the captions ac-
companying one of the pictures, falsely por-
trayed him as a “drug whore” — one who takes
illegal “recreational” drugs and engages in
“wanton, unsafe sex” at these parties. His law-
yer wrote to OUT demanding a retraction and,
charging that OUT had illegally misappropri-
ated his likeness, demanded $425,000 in dam-
ages.

OUT published a correction in the following
issue (June 1998), stating that the photos which
appeared in the “Dirty Dancing” article were
taken at another event, and that the photo-
graphic depiction of particular individuals
should not be taken to mean that these indi-
viduals engaged in any conduct described in
the article.

Prince filed suit a month later, and defen-
dants moved for summary judgment in October,
1999. Though counsel for plaintiff was granted
several extensions to file the response to the
motion, plaintiff’s counsel missed the final
deadline set by the court, and the court would
not waive the default. Having denied plaintiff
leave to cure the default, the trial court went on
to examine the defense submissions to ascer-
tain whether the defendants should prevail as a
matter of law, and found that they should. Judg-
ment was granted for defendants, along with
$75,000 costs and fees. Motions to set aside the
judgment and for new trial were denied, and
Prince appealed.

The Court of Appeal, in an opinion by Judge
Epstein, apparently agreed with the trial court
on all points discussed. Prince could not pre-
vail on a charge of libel concerning his sexual
orientation, because it was true. He could not
claim an invasion of privacy because he ap-
peared in a large gathering which was open to
the public all one had to do to attend was pay
the door charge and he could not claim that
statements made concerning drug use and sex-
ual activity at these events were “of or concern-
ing” him because the statements were either of

such a general nature that they could not be
read to apply to anyone in particular, or were at-
tributed to individuals who were not and could
not be mistaken for Mr. Prince. The appellate
court rejected Prince’s argument that his
friends might assume that he was the “muscled,
20-something” individual called “Peter” who
was quoted in the article discussing sex and
drug use at circuit parties.(“’This isn’t real life.
This is circuit life.” said Peter”) “We have ex-
amined the photographs of plaintiff. He could
not reasonably be described as a man in his
mid—20s with blue eyes,” wrote Judge Epstein.
(Ouch!)

This story has attracted a fair bit of attention
from the legal press around the country, unusu-
ally so for an unpublished opinion. In an article
picked up nationally, by Law.Com, The San
Francisco Recorder (a legal newspaper) stated
that counsel for Out Magazine agreed that no
new legal ground was broken by this opinion.
The Recorder quoted defense counsel as saying
that the court could have examined the
cutting-edge issue of when someone might have
an expectation of privacy, “but they chose not to
do that.”

The Recorder then concluded: “Meanwhile,
the ruling might serve as a warning to other
closeted Hollywood types to keep their clothes
on if they don’t want to be outed, especially
when dancing with someone of the same sexin a
sea of men doing drugs.” Steven Kolodny

N.Y. Appeals Court Awards Expanded Visitation to
Gay Male Sperm Donor

A unanimous four-judge panel of the New York
Appellate Division in Albany ruled in Tripp v
Hinckley, 2002 WL 59605 (App. Div., 3rd
Dept., Jan. 17), that a gay man from upstate
New York who donated sperm to a lesbian cou-
ple is entitled to a “normal” visitation schedule
with the children, despite a written agreement
providing for less frequent visitation.

According to the opinion by Justice Robert
Rose, William Tripp agreed to donate sperm so
that Siobhan Hinckley and her partner could
have children. Tripp and his partner and
Hinckley and her partner collectively agreed
that the women would be the children’s custo-
dial parents, but that the men would have regu-
lar contact with the children. The children were
born in 1994 and 1996, and Tripp was listed as
the father on their birth certificates. After the
second child was born, all the parties signed a
written “visitation agreement” that provided
Tripp and his partner visitation of one day per
week, one weekend per month, and one week
during the summer.

After several years, Hinckley and her partner
ended their relationship, and Tripp asked to
have increased visitation. Hinckley and Tripp
agreed that Hinckley would continue as physi-
cal custodian of the children, and that Tripp
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would have access to their school and medical
records, but Hinckley resisted an expanded
visitation schedule, so Tripp filed suit in the
Family Court for a visitation order. The judge
appointed a law guardian, Paige Crable, to rep-
resent the children, and a court-appointed psy-
chologist examined them.

The Law Guardian argued, with the support
of the psychologist, that the children recog-
nized Tripp as their Daddy, that he had been
“consistently involved with the children since
their birth,” and that it would be in their best in-
terest for the visitation schedule to be ex-
panded. The Family Court granted Tripp visita-
tion for one evening a week, alternate weekends
and holidays, and two weeks in the summer.
Hinckley appealed, arguing that Tripp was
“merely a sperm donor” who should be re-
stricted to the terms worked out in the written
agreement.

Justice Rose stated that the undisputed evi-
dence showed that Tripp was the father of these
children, and they loved him as such. Further-
more, wrote Rose, “as to the effect of the par-
ties” written visitation agreement, we note that
while the courts have recognized such agree-
ments, they are not binding and will be en-
forced only when the prescribed visitation
schedule is found to be in the best interests of
the children.” He also noted that “visitation
must be frequent and regular to be meaning-
ful.” The court rejected Hinckley’s argument
that by his prior agreement to the written visita-
tion schedule, Tripp had waived his right to
seek increased visitation.

Since the court-appointed professionals in
this case the Law Guardian and the psycholo-
gist both agreed that expanded visitation would
be in the children’s best interests, the court saw
no basis for overturning the Family Court’s visi-
tation order. Jane W. Williams of Cropseyville
represented Hinckley and Anne Reynolds
Copps represented Tripp on the appeal. A.S.L.

Bathhouse OD on Blue Nitro Leads to Unwanted
TV Stardom

When Shaun Carter’s friend reacted badly to a
form of the drug GHB, which the two men had
taken at a San Diego bathhouse, Carter accom-
panied the friend to a hospital. Carter ended up
being videotaped at the hospital and portrayed
in a TV show as someone who used and sup-
plied drugs, and, implicitly, engaged in bath-
house sex. He sued the producers and distribu-
tor of the program, but the San Diego County
Superior Court struck his claims under a statute
designed to prevent SLAPP (Strategic Lawsuit
Against Public Participation) suits — that is,
suits meant to chill exercises of free speech. But
now the Court of Appeal has narrowed the ap-
plication of the statute and reinstated two of
Carter’s claims. Carter v. The Superior Court of

San Diego County, 2002 WL 27229 (Cal. App.
4 Dist., 1 Div., Jan. 10).

In February 1999, Carter was at a San Diego
bathhouse when he and a friend, Sean Chap-
man, ingested a substance known as “Blue Ni-
tro,” a form of the dietary supplement GHB.
Chapman had an adverse reaction and lost con-
sciousness. Paramedics transported Carter and
Chapman to Scripps Mercy Hospital, where
they were admitted to the emergency room.

Kenneth Druckerman, a photographer on as-
signment for New York Times Television, video-
taped the scene, obtaining Carter’s signature on
a consent form that permitted the use of his
“name, voice, picture, likeness and state-
ments” for a television program “throughout
the world in perpetuity.” According to Carter,
Druckerman gave every appearance of being a
doctor or hospital staff member and told Carter
he was making a videotape for training employ-
ees of Scripps, which Druckerman referred to
as a “teaching hospital.” Druckerman admitted
he was wearing hospital apparel at the time.
Carter did not read the form and was not given a
copy of it.

The scene was included in a TV show called
“Trauma: Life in the ER,” distributed by Dis-
covery Communications, Inc. (DCI). The pro-
gram identified Carter by name and showed
him in his underwear, in obvious distress.
Viewers heard the following: (1) [paramedic] “
... in a bathhouse. There was quite a party go-
ing on;” (2) [narrator] “Another victim from the
bathhouse party is brought in;” (3) [Dr. Shawn
Evans, Chapman’s treating physician] “This
guy appears to be having a bad reaction to
something he may have ingested;” (4) [narra-
tor] “Both men took GHB, a dietary supple-
ment that can be fatal if taken in high doses;”
(5) [Dr: Evans] “You gotta find something new
all the time to get into. San Diego’s favorite new
drug;” (6) [Dr. Evans to Carter] “Well, he
[Chapman] drank too much of your Blue Ni-
tro;” (7) [Dr. Evans to camera| “a very, very,
filthy chemical that acts on the brain.”

Carter sued Scripps, its emergency room
physicians, DCI, NYT Television and its par-
ent, the New York Times Company (collectively
NYT) for 1) invasion of privacy by public dis-
closure of private facts; 2) invasion of privacy
by intrusion; 3) fraud; 4) defamation; 5) im-
proper disclosure of medical records; and 6) as
to DCI only, commercial misappropriation of
his name and likeness. Superior Court Judge J.
Richard Haden, applying the California anti-
SLAPP statute, dismissed all of the claims
against NYT and DCI. Carter filed for a writ of
mandate in the Court of Appeal.

Reacting to what it described as “a disturb-
ing increase in lawsuits brought primarily to
chill the valid exercise of the constitutional
rights of freedom of speech,” the California leg-
islature passed a statute meant to deter such
suits. Under Civil Code section 425.16, “a

cause of action against a person arising from
any act of that person in furtherance of the per-
son’s right of petition or free speech under the
United States or California Constitution in con-
nection with a public issue shall be subject to a
special motion to strike, unless the court deter-
mines that the plaintiff has established that
there is a probability that the plaintiff will pre-
vail on the claim.”

Thus, if a defendant shows that a claim arises
from an act “in furtherance of [its] right of peti-
tion or free speech ... in connection with a pub-
lic issue,” the burden shifts to the plaintiff to
establish that he will likely succeed on the mer-
its, or his case will be dismissed.

For each of Carter’s claims, the Court of Ap-
peal (in an opinion by Judge McDonald, with
acting Judge Aller and Judge O’Rourke concur-
ring) first looked to see whether the
complained-of conduct arose out of activity
protected by the First Amendment. If so, the
court then looked at whether Carter was likely
to succeed on the merits.

1) Invasion of privacy by public disclosure of
private facts. According to the court, any dis-
closure by defendants was part of their “news
reporting activities regarding issues of public
interest, including substance abuse and emer-
gency medical treatment,” and thus within the
ambit of the anti-SLAPP statute. To prevail on
the merits, Carter would have to demonstrate
(1) public disclosure (2) of a private fact that is
(3) offensive and objectionable to a reasonable
person and (4) not of legitimate public concern.
Carter argued that although drug abuse may be
of legitimate public concern, his name and the
details of his visit to the emergency room were
not. The court — relying heavily on Shulman v.
Group W. Productions, 18 Cal. 4th 200, 214
(1998) — held that private facts that are “sub-
stantially relevant” to newsworthy subject mat-
ter come under the “public concern” umbrella,
so long as there wasn’t a “morbid and sensa-
tional prying into private lives for its own sake.”
Under this test, the court found that the plain-
tiff’s statements in the “emergency room, in-
cluding the quantity of Blue Nitro he ingested
or gave to Chapman and whether he had taken,
any other drugs, were ... related to the news-
worthy topic.” The court noted: “It may have
been unnecessary for NYT and DCI to show
Carter in his underwear or state that he had
been at a bathhouse that night.” Again relying
on Shulman, the court added: “The standard,
however, is not necessity.... [Clourts do not,
and constitutionally could not, sit as superior
editors of the press.”

2) Invasion of privacy by intrusion. Carter
claimed that defendants NYT and DCI “dis-
guised themselves as health care providers”
and entered the emergency room with a video
camera and sound recording devices at a time
when he had a reasonable expectation of pri-
vacy.” According to the court, “No constitu-
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tional precedent or principle ... gives areporter
general license to intrude in an objectively of-
fensive manner into private places, conversa-
tions or matters merely because the reporter
thinks he or she may thereby find something
that will warrant publication or broadcast.”
Therefore, any alleged intrusion by NYT and
DCI was not “in furtherance of [their] right of
petition or free speech ... in connection with a
public issue or an issue of public interest.” The
claim was reinstated.

3) Fraud. Carter alleged that NYT and DCI
defrauded him by representing to him that
Scripps was a teaching hospital and that they
needed his consent to videotape him for a pro-
gram to be used in the training of hospital per-
sonnel. Again, the court held, the acts alleged
were not “in furtherance of their free speech
rights in connection with a public issue” and
therefore the anti-SLAPP statute did not apply.
The claim was reinstated.

4) Defamation. Carter alleged that NYT and
DCI harmed his reputation by making false
statements to the effect that he (1) had over-
dosed on an illegal drug or drugs; (2) had
abused a substance; (3) had provided a danger-
ous or unlawful substance to his friend; (4) was
a provider of dangerous or illegal substances to
others; and (5) had been engaged in a homosex-
ual orgy at a bathhouse. Here, according to the
court, the allegations relate to defendants’
speech in connection with an issue of public in-
terest, and so the anti-SLAPP statute applies.
As to the first four statements, the court found
that Carter was not likely to prevail because he
could not show that the statements were false.
Noting that Dr. Evans never said that use of
Blue Nitro is illegal [writer’s note: GHB was
added to the Federal schedule of controlled
substances in 2000], the court went on: “Carter
admitted he ingested Blue Nitro and gave some
to Chapman. As a result of their ingestion and
their bad reaction to the Blue Nitro, Carter and
Chapman were transported to the hospital. Ac-
cording to Dr. Evans, Blue Nitro ‘is unpredict-
able in terms of the effect it has.” These facts es-
tablish that Carter overdosed or abused a
substance and had a reaction to it, and that he
had provided the substance to another person.”

As to whether he was engaged in a homosex-
ual orgy at the bathhouse, the court found that
“the only statements in the videotape that could
be interpreted to have that meaning was an am-
bulance paramedic’s comment that there was
‘quite a party going on’ at the bathhouse, and
the narrator’s statement that Carter was a ‘vi-
ctim from the bathhouse party.”” According to
the court, a reasonable hearer would not con-
clude that Carter was engaged in a homosexual
orgy. (Indeed, it may be that no one would have
imagined that he was engaged in an orgy if he
hadn’t suggested it in his lawsuit.)

5) Confidentiality of Medical Information.
Carter alleged that NYT and DCI disclosed

medical information without consent in viola-
tion of the Confidentiality of Medical Informa-
tion Act. Civil Code section 56 et seq. Accord-
ing to the court, any disclosure of medical facts
about Carter was “in furtherance of their free
speech rights in connection with the public is-
sue of substance abuse and emergency medical
treatment.” The anti-SLAPP statute applied.
Furthermore, according to the court, Carter
could not prevail on the merits because none of
the information disclosed fits the statutory defi-
nition of medical information: “individually
identifiable information ... in possession of or
derived from a provider of health care, ... re-
garding a patient’s medical history, mental or
physical condition, or treatment.” Civil Code
section 56.05, subdivison (f). However, Civil
Code section 56.16 permits disclosure — un-
less there is a “specific, written request by the
patient to the contrary” of “the patient’s name,
age, and sex; a general description of the reason
for treatment (whether an injury, burn, poison-
ing, or some unrelated condition); the general
nature of the injury, burn, poisoning, or other
condition; [and] the general condition of the
patient ....”

The court found that the “medical facts about
Carter that NYT and DCI disclosed were his
name, age and sex, his appearance in the emer-
gency room, his ingestion of Blue Nitro ... and
his negative responses to a number of ques-
tions, including whether he was trying to take
his own life and whether he had any allergies or
had taken other drugs.” According to the court,
this information fell under the ambit of section
56.16, and, because there was no written re-
quest by Carter to the contrary, disclosure was
permitted.

6) Commercial Misappropriation. Carter al-
leged that DCI used his name and likeness
without permission in its marketing of the pro-
gram. According to the court, the anti-SLAPP
statute applied “because the marketing of the
videotape to cable operators is part of DCI’s
process of disseminating information to the
public.” Civil Code section 3344, subdivision
(d), permits use of “a name, voice, signature,
photograph, or likeness in connection with any
news, public affairs , or sports broadcast or ac-
count.” Thus, Carter could not establish likeli-
hood of success on the merits.

The scorecard: Carter can now pursue two or
his six claims, and California defendants will
have a harder time using the anti-SLAPP stat-
ute to stop plaintiffs from having their day in
court after their night on television. Fred A.
Bernstein

N.J. Appellate Division Revives Same-Sex
Harassment Workplace Claim

A New Jersey appellate court reinstated the
case of a white woman who alleged that she was
sexually harassed, discriminated against on the

basis of her race and suffered extreme emo-
tional distress at the hands of a black female
co-worker. Flizack v. Good News Home for
Women, 787 A.2d 228 (N.J. Super. A.D., Dec.
26). Although the lawsuit arose out of a single
incident between the women, the court deter-
mined that the conduct was sufficiently egre-
gious to permit the plaintiff’s case to go to the
jury.

Deborah Flizack, who is white, was em-
ployed as a night monitor by the Good News
Home for Women (GNH), a residential drug
and alcohol treatment center for adult women.
Ernestine Winfrey, the Director of GNH and
Flizack’s supervisor, is African-American. Ac-
cording to Flizack’s complaint, following an ac-
rimonious staff meeting, Winfrey alleged ap-
proached Flizack, forcing her back into a table.
Pressing her body up against Flizack, Winfrey
allegedly said, “Are you still pissed at me ...
[blecause if you are I am going to have to stare
into them big blue eyes and pat those white tit-
ties,” while stroking Flizack’s breast in a sexual
manner. When Flizack attempted to get away,
Winfrey embraced her, again in a sexual man-
ner. Although Flizack was able to escape into
the parking lot, Winfrey apparently pursued
her, placing her arm around Flizack’s neck and
shoulder and “cuddling” her while attempting
to usher her back into the building.

Although Winfrey denied that she had
touched Flizack in an inappropriate manner,
several individuals who apparently witnessed
the incident corroborated plaintiff’s version of
the events. The incident was brought to the at-
tention of GNH’s board of directors, which
called a meeting, presided over by the presi-
dent of the board, Jack Welsh, to address the is-
sue. According to Mary Beth Bubert, one of the
board members present, Winfrey did not deny
that something had happened, but attempted to
“soft-pedal” the incident, and claimed that Fli-
zack was merely a “disgruntled” employee who
was either “imagining” the incident or “exag-
gerating” its significance. Ultimately, Welsh is-
sued a warning letter to Winfrey, admonishing
her for using “inappropriate” or “street” lan-
guage and making “unwanted physical con-
tact.” The letter advised that “further violations
may result in disciplinary action.”

Soon thereafter, Bubert resigned from the
board in protest, claiming that Welsh had not
taken the allegations seriously and arguing that
Winfrey should have been “monitored or disci-
plined,” rather than simply warned. Although
Welsh had anticipated that Flizack would re-
turn to work after this incident, she was appar-
ently unable to do so, as she was suffering from
“severe stress and emotional turmoil,” the na-
ture of which the district court did not describe
other than to say that “the extent of plaintiff’s
disability ... was substantial and wholly un-
contested.” Flizack sued GNH and Winfrey as
a result of these events, but the trial judge dis-
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missed the claims on summary judgment, find-
ing that there was no evidence that Winfrey’s
conduct had been motivated by race or gender,
and threw out the intentional infliction of emo-
tional distress count for lack of evidence, even
though the point had never been contested by
the defendants. Finally, he dismissed her
breach of contract count against GNH based on
representations made in the employee manual,
finding that they did not rise to the level of an
actionable promise.

While observing that cases involving same-
sex sexual harassment are “somewhat atypi-
cal,” the Appellate Division panel acknowl-
edged that such claims are viable under both
the New Jersey Law Against Discrimination
(LAD) and Title VII, as explained by the Su-
preme Court in Oncale. Similarly, the court
characterized claims of race discrimination
brought by white plaintiffs against black defen-
dants as also “somewhat unusual,” noting that
“[g]enerally, an employee alleging such reverse
discrimination is required to show some reason
to believe his employer is the unusual employer
who discriminates against the majority.” Al-
though the issue had not been specifically
raised below, the court determined that the evi-
dence, while “somewhat skimpy and equivo-
cal,” contained some indication that Winfrey
possessed a “divisive ‘black against white’
view of the world.” Because defendant had not
briefed this issue, however, the court did not
press the point.

The court next analyzed the four prong test
for showing a hostile work environment under
the LAD. The court turned first to the last prong
of the test, which asks whether the conditions of
employment and the working environment
have been altered and the working environment
has become hostile or abusive. Although the
New Jersey Supreme Court has made clear that
“it will be a rare and extreme cases in which a
single incident will be so severe that it would,
from the perspective of a reasonable woman,
make the working environment hostile,” the
court found that a jury could find that the inci-
dent at GNH rose to that level. Comparing this
case to one in which a supervisor’s comments to
a female employee (i.e., calling her a “jungle
bunny,”) had been sufficient to satisfy this
prong of the test, the court determined that,
while the language used by Whitney may not,
standing alone, have been sufficient to alter the
work conditions, her alleged comments cou-
pled with her sexual misconduct gave the com-
ments “a stark racist and sexual meaning im-
measurably increasing its severity.”

The court next questioned whether plaintiff
could demonstrate that the conduct would not
have occurred but for her protected trait (i.e.,
being a white woman). Noting that plaintiff
must only satisfy a preponderance of the evi-
dence standard when making out her prima fa-
cie case, the court determined that plaintiff had

met her burden. The court was unpersuaded by
defendant’s argument that because she is not a
homosexual, her conduct could not have been
motivated by gender, and suggested that the de-
fendant was “confus[ing| sex with sexual grati-
fication.” Under New Jersey law, the court
ruled, harassing conduct that is sexual or sexist
in nature automatically satisfies the but-for ele-
ment of the four-part test. The court was more
troubled by the idea that plaintiff would not
have been harassed but for her race. In the end,
however, the court relied upon the fact that
Winfrey herself had injected race into the com-
ments about Flizack’s breasts, and found that
this was sufficient to satisfy the required “mini-
mal showing.”

In assessing plaintiff’s intentional infliction
of emotional distress claim, the court con-
cluded that a reasonable jury could find that
Winfrey’s conduct was “extreme and outra-
geous.” Furthermore, in assessing whether
Winfrey had the requisite level of intent, the
court noted that Winfrey was aware that Flizack
had been sexually abused as a child and was
therefore a “fragile vessel” to whom sexual
comments and behavior could be “particularly
damaging”

Finally, the court determined that Flizack
had demonstrated that the emotional distress
she had suffered as a result of this incident,
which had led to insomnia, bed-wetting, dete-
rioration of relationship, and an inability to
work that eventually caused plaintiff to file for
bankruptcy, was “so severe that no reasonable
person could be expected to endure it.” While
commenting that a claimant may not recover for
“idiosyncratic emotional distress that would
not be experienced by average persons,” the
court found that a reasonable person could
likely have suffered tremendous emotional
stress as a result of such an encounter, and
found that Flizack’s severe reaction did not fall
outside of this “reasonable” range.

Finally, the court sustained the district
court’s rejection of any claim against GNH
based on the contents of the employee manual,
finding that the “general, cryptic credo”
against discrimination was not an enforceable
contract.

While not necessarily inappropriate in this
case, the use of sexual harassment law by
straight employees in the workplace to recover
for the emotional distress experienced as a re-
sult of exposure to expressions of same-sex sex-
ual desire is a trend that gay rights and employ-
ment discrimination advocates should watch
closely. Sharon McGowan

Firefighter Survives Summary Judgment on
Retaliation Claim, but Loses Sexual Harassment
Claim Premised on Homophobic Harassment

A federal district court in Pennsylvania threw
out the sexual harassment claims of a Philadel-

phia firefighter who was tormented by homo-
phobic coworkers in his platoon. The court did,
however, allow the firefighter to pursue claims
of retaliation, as well as numerous constitu-
tional claims against his municipal employer.
Bianchi v. City of Philadelphia, 2002 WL
23942 (E.D. Pa., Jan. 7).

Robert Bianchi joined the Philadelphia Fire
Department in 1977. After seventeen years of
service, he was promoted in 1994 to the rank of
lieutenant. Two years later, in March 1996, he
assumed command of Ladder Company No. 2,
Platoon A, and soon thereafter began to insti-
tute changes in the discipline and training at
the firehouse, some of which were not well re-
ceived by the members of the company. In April
1996, Bianchi claims that he began to be sub-
jected to harassing treatment. Bianchi started
finding used condoms and advertisements for
homosexual magazines inside his desk drawer,
along with explicit homosexual playing cards in
his desk, his uniform, and his running gear. He
received a postcard at the firehouse insinuating
that he was homosexual and found envelopes
with the return address from the Gay Fire-
fighter’s Association in his desk. In the most
egregious incident, the harassers allegedly
placed either urine or feces on the sleeve of Bi-
anchi’s running gear, which he claims caused a
fungal infection around his mouth.

Though he initially kept quiet, Bianchi even-
tually brought these incidents to the attention of
his supervisors. No official disciplinary action
was taken, although more senior members of
the department spoke to Bianchi’s platoon, ad-
vising them that this conduct would not be tol-
erated. Following the running gear incident, Bi-
anchi became more vociferous in his
complaints and increasingly confrontational
with other members of the fire department. On
November 29, 1997, Bianchi informed Battal-
ion Chief Robert Drennen that, because mat-
ters were not being handled to his satisfaction
by the department, he intended to take his com-
plaints outside of the department and bring
them to the attention of the police, the civil
service commission and his union. The follow-
ing month, Bianchi was removed from his pla-
toon and placed in a position with the Safety Of-
fice of the department.

In January 1998, Bianchi attended a meeting
along with the president of his union, his
union-hired counsel, and Battalion Chief and
Special Investigations Officer, William
Schweizer. At that meeting, the City notified Bi-
anchi that he was removed from his firefighting
line duties and would be subject to physical
and mental exams before he could be returned
to full work. Additionally, Bianchi claims that
he was threatened by members of the fire de-
partment at this time. However, he returned to
work on March 5, 1998.

Upon his return, threats from members of the
fire department continued: specifically, a cap-
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tain encouraged him to remain in his admin-
istrative position so that he would continue to
be “safe,” and an anonymous phone called
stated that Bianchi’s twin brother, who was also
amember of the fire department, was in danger.
On April 7, 1998, Bianchi received a threaten-
ing letter smeared with feces at his home. Bian-
chi promptly reported this incident to Battalion
Chief Schweizer. At this point, the fire depart-
ment initiated an investigation into these inci-
dents, with the assistance of the police. A report
issued in June 1998 sustained Bianchi’s accu-
sations of harassment and found that the fire-
house constituted a hostile work environment
for him. The report failed, however, to identify
the individuals responsible for the incidents.

The following month, Bianchi took a medical
leave on the advice of his doctor. On October 2,
1998, Bianchi’s psychologist cleared him to re-
turn to work. The City’s doctor, Dr. Hayes, then
told Bianchi that based on the report of the con-
tract psychiatrist, Dr. Arce, he could return to
work. However, Dr. Hayes apparently changed
his position after speaking with Bianchi’s supe-
riors in the fire department, and Bianchi did not
return to active duty. Bianchi claims that he was
promised a meeting with the Fire Commis-
sioner and his own doctor, after which he would
be reinstated, but this meeting never material-
ized and Bianchi did not return to work at any
point.

In March 1999, the fire department’s human
resources manager sent a letter to Bianchi in-
forming him that his sick leave would expire in
June and advised him of the procedures to
avoid dismissal if he needed more time away
from work. In May 1999, Bianchi filed his law-
suit in federal court. In November 1999, the
fire department sent another letter to Bianchi
advising him that all of his accumulated leave
was about to expire. Under the Civil Service
Regulations of the department, unless Bianchi
requested a leave of absence without pay, he
would be separated from the department. Bian-
chi took no such action and was deemed to have
abandoned his position.

District Judge Anita B. Brody turned first to
Bianchi’s claims of sexual harassment, which
he brought under both Title VII and the Penn-
sylvania Human Rights Act. As Bianchi’s case
did not fall under the first two categories of ac-
tionable same-sex sexual harassment either
that the harasser was motivated by sexual de-
sire or that the harasser showed hostility to-
wards participation of members of a particular
sex in the workplace the court turned to the is-
sue of whether Bianchi had adequately alleged
a Price Waterhouse type of claim, i.e., that he
had been discriminated against for failing to
conform to a gender stereotype. Although sug-
gesting that harassment of perceived homo-
sexuals could sometimes serve as a mechanism
for enforcing gender norms, the court found that
Bianchi’s was not such a case. With the excep-

tion of the April 1998 letter, which referred to
Bianchi’s new administrative position as a
“pussy job,” Judge Brody found that Bianchi
had failed to draw a link between the accusa-
tions of homosexuality and alleged unmanli-
ness.

The court also refused to accept Bianchi’s ar-
gument that the “because of sex” requirement
had been satisfied because the harassing mate-
rials were sexual in nature, noting that Title VII
forbids harassment that is sexual in cause (i.e.,
“because of sex”) and not merely sexual in
kind. The court sustained, however, Bianchi’s
retaliation claim against the City’s motion for
summary judgment. Although Bianchi was not
protected from homophobic harassment by Ti-
tle VII, the court noted that “[a]s long as Bian-
chi ... raised a reasonable inference that he
was protesting conduct outlawed by Title VII,
he has met his burden” of showing that he was
retaliated against for engaging in protected ac-
tivity. As the law of sexual harassment was con-
tinuously evolving, especially in the realm of
same-sex harassment, the court found that Bi-
anchi’s belief that his treatment violated Title
VII was reasonable at the time.

Although the City had insisted that Bianchi
had voluntarily abandoned his position with the
fire department, the record also supported the
conclusion that Bianchi had been construc-
tively terminated, especially in light of the un-
usual requirements placed on him to secure
physical and mental testing prior to returning to
active duty. The court noted that Bianchi had
allegedly been threatened by department offi-
cials at the January 1998 meeting and had been
removed from his position with the platoon after
he suggested that he would bring his com-
plaints outside the department and involve his
union. All of these facts supported Bianchi’s ar-
gument that he had been retaliated against for
lodging complaints about the harassment to
which he was being subjected.

The court also found that Bianchi had made
an adequate showing that he had been pun-
ished for engaging in protected 1st Amendment
activity. Speaking out about such egregious un-
professional conduct that was going unchecked
by department officials qualified as a matter of
public concern, according to the court, and
therefore Bianchi was entitled to the protection
afforded public employees by the 1st Amend-
ment. The court sustained Bianchi’s claim that
the City had violated his constitutional right to
petition the courts on similar grounds.

Finally, the court determined that Bianchi
had not forfeited his constitutionally protected
property interest in his job by failing to comply
with the requirements of Dr. Hayes or by not
seeking a medical leave of absence prior to the
expiration of his leave. The department’s unor-
thodox handling of Bianchi’s case, which cul-
minated with their determination that he had
“abandoned” his position, raised sufficient

questions of material fact to allow Bianchi’s
due process claim to survive summary judg-
ment.

The court threw out all claims against the fire
department, noting that it was a political subdi-
vision of the city and therefore immune from
suit as such. Bianchi’s intentional infliction of
emotional distress claim was also dismissed, as
he had failed to demonstrate that his case quali-
fied under the one of the limited circumstances
where sovereign immunity would be waived for
tort claims. Sharon McGowan

Gay Mailman Can Sue for Harassment Under Title
Vi

Federal District Judge Nancy Gertner ruled in
Centola v. Potter, 2002 WL 122296 (D. Mass.,
Jan. 29), that Stephen Centola, a gay man who
worked as a letter carrier for the U.S. Postal
Service for over seven years, can sue that the
agency for sexual harassment and retaliation
under Title VII of the Civil Rights Act of 1964.
However, the court ruled that Centola may not
sue under President Bill Clinton’s Executive
Orders banning sexual orientation discrimina-
tion in federal government employment.

According to his complaint, Centola never
came out on the job, but his co-workers appar-
ently had him “figured out,” since they tor-
mented him with anti-gay epithets, placed
“cartoons mocking gay men” at his work sta-
tion, and asked him if he was marching in the
gay parade or had contracted AIDS. They also
placed a photograph of Richard Simmons “in
pink hot pants” on Centola’s work station. Cen-
tola also claimed that the supervisors treated
him differently from other workers, monitoring
his restroom use and restricting his mobility ex-
cessively. When he complained about this har-
assment, Centola alleges that things only got
worse and eventually he was fired.

After filing a complaint with the Postal Serv-
ice that got him nowhere, Centola sued in U.S.
District Court in Boston, alleging sexual har-
assment and retaliation in violation of Title VII
of the Civil Rights Act of 1964, as well as a vio-
lation of the presidential executive orders ban-
ning anti-gay discrimination in the public serv-
ice. His lawsuit was filed on December 30,
1999. The Postal Service moved to have the
case tossed out, arguing that Title VII does not
forbid sexual orientation discrimination, and
that the executive order is not enforceable
through court action.

Judge Gertner embraced a sophisticated ar-
gument that has been adopted by several other
courts over the past few years in analyzing har-
assment claims brought by gay employees. If
the employee can credibly allege that he was
being harassed because of failure to conform to
gender stereotypes, the harassment can be
characterized as sex discrimination, and thus
covered under the federal statute. In this case,
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Centola’s closeted status at work played to his
advantage, since it made this more of a per-
ceived sexual orientation case, and such cases
are usually based on fellow employees picking
up on what they perceive to be effeminate man-
nerisms of their harassment victim, who does
not meet their standards of manliness.

The judge pointed out that several recent
cases decided by the federal courts in New
England have used this analysis to find protec-
tion under Title VII for the victims of such har-
assment. Even though Centola testified at his
deposition that he believed he was being har-
assed because of his sexual orientation, the
judge was willing to indulge the argument that
what he meant was his co-workers’ perceptions
based on stereotypical thinking about gender.
And because he alleged that he suffered re-
taliation when he complained about this har-
assment, he had laid the proper factual basis for
claims of both harassment and retaliation.

However, it was clear that the sexual orienta-
tion discrimination claim under the executive
order had to be dismissed. Presidents do not
have authority unilaterally to make law that is
enforceable in the courts. Presidential execu-
tive orders can create rights within the adminis-
trative structure of the executive branch. Thus,
an employee who encounters sexual orientation
discrimination can file a complaint with their
own agency, or with another federal agency that
has been designated by the president to receive
such complaints, but they cannot sue, because
only Congress has the authority to make court-
enforceable laws. The one exception to this, of
course, is when Congress specifically delegates
to the executive branch the authority to adopt
rules or regulations for the enforcement of
statutory rights, but so far Congress has not
seen fit to do that in the context of sexual orien-
tation discrimination.

In concluding her opinion, Judge Gertner
pointed out that this is not yet a victory for Cen-
tola, because he still has the heavy burden of
showing that the harassing conduct was so se-
vere that it seriously altered his terms and con-
ditions of employment. Many former employees
who get their “foot in the door” in a sexual har-
assment case then fall short of proving suffi-
ciently severe conditions to win in the end, but
she held that Centola’s allegations were suffi-
cient to win him the opportunity to try to present
such proof at trial. A.S.L.

Ist Circuit Extends Logic of Oncale to Same-Sex
Harassment Suits Under Title IX

Building on the 1998 Title VII ruling of the U.S.
Supreme Court in Oncale v. Sundowner Off-
shore Services, Inc., 523 U.S. 75, the U.S. Court
of Appeals for the 1st Circuit has concluded
that same-sex discrimination and same-sex
harassment can be actionable as a matter of law
under Title IX, which forbids sex discrimina-

tion in educational institutions that receive fed-
eral financial assistance. Frazier v. Fairhaven
School Committee, 276 E3d 52 (Jan. 9). How-
ever, applying this new legal holding to the alle-
gations in the amended complaint, the unani-
mous panel concluded that the plaintiff failed
to plead sufficient facts to survive the defen-
dants’ Rule 12(b)(6) motion, and affirmed the
district court’s order dismissing the action.

The plaintiff, Kate Frazier, a young woman al-
leged to suffer from learning disabilities, and
her parents sued the Fairhaven School Commit-
tee, the superintendent of schools, the principal
of Fairhaven High School, and two mid-level
school administrators in 1999, after five years
of difficulties while Frazier was enrolled at a
public high school. Frazier’s complaint alleged,
among other things, that the school’s “disci-
pline matron” sexually harassed her during
school hours in violation of Title IX. (The
court’s opinion refrained from cataloguing the
plaintiff’s specific allegations, and instead re-
ferred readers to the detailed opinion of District
Judge Reginald C. Lindsay, reported at 122
FSupp.2d 104.)

Writing on behalf of the three-judge panel,
Circuit Judge Selya noted that as early as 1992,
the Supreme Court had ruled that courts may
turn to Title VII for guidance in interpreting the
scope of liability under Title IX. In the case of
same-sex harassment, Judge Selya explained
that “the Oncale Court extended the statutory
proscriptions of Title VII to same-sex harass-
ment even though such harassment was ‘assu-
redly not the principal evil that Congress was
concerned with when it enacted Title VIL,” and
there is no principled basis for construing Title
IX more grudgingly.”

Nonetheless, the panel unanimously con-
cluded that while the plaintiff’s allegations of
wrongdoing may very well have amounted to
“insensitive” conduct on the part of school em-
ployees and administrators, it did not constitute
conduct that was actionable under Title IX
even if read in a light most favorable to the
plaintiff.

In addition to dismissing the plaintiff’s Title
IX claims, the 1st Circuit also affirmed the dis-
trict court’s ruling that the plaintiffs could not
seek monetary damages from the defendants
under 42 U.S.C. section 1983 for allegedly vio-
lating the plaintiff’s rights under the Individu-
als with Disabilities Education Act (IDEA), or
under the Family Educational Rights and Pri-
vacy Act (FERPA) for allegedly failing to main-
tain the confidentiality of the plaintiff’s rec-
ords.

Michael W. Turner represented Frazier. The
Fairhaven School Committee was represented
by Gerald Fabiano and Pierce, Davis & Perri-

tano. lan Chesir-Teran

Anti-Lesbian Slurs Admissible and Probative of
Intent in Title VII Termination Case

In Menchaca v. American Medical Response of
Lllinots, Inc., 2002 WL 48073 (U.S.Dist.Ct.,
N.DIL., Jan. 14), a jury had awarded damages
totaling more than $500,000 on a sex discrimi-
nation claim, and District Judge Kennelly was
disposing of the defendant’s motion for a new
trial or to reduce damages.

The decision does not provide any coherent
narrative of the case, but a section dealing with
the employer’s contention that certain prejudi-
cial evidence should have been excluded re-
veals an interesting element in the case. There
was testimony that the company official who
made the decision to discharge Menchaca had
referred to her as a “fucking dyke” and as a “pit
bull dyke.” The company claimed these were
“stray remarks” that should not have been ad-
mitted because they did not relate to the termi-
nation decision. “But the law is clear,” wrote
Kennelly, “that evidence of actions or state-
ments reflecting a decision maker’s prejudice
are admissible even if they are not directly con-
nected to the employment decision... Title VII
bars discrimination based on a woman’s non-
conformance with socially-constructed gender
expectations [citing Price Waterhouse v. Hop-
kins], and Rippy’s comments were reflective of
an attitude that Menchaca was too ‘tough’ and
thus did not conform to traditional sexual
stereotypes. The evidence was unquestionably
relevant.”

The company complained that it was preju-
dice by this evidence, to which Kennelly re-
sponded: “But Rule 403 concerns only unfair
prejudice, and there was nothing unfair about
the prejudice to AMRI from this evidence,
which concerned the attitude and intent of a de-
cision maker. And even if the prejudice was
somehow unfair, it was far outweighed by the
strong probative value of the evidence.” The
court upheld the jury verdict on liability, but or-
dered a new trial on damages, finding fault with
the jury instructions. (Evidently the case was
tried before a different judge.) A.S.L.

Missouri Court Upholds Jail Term for Man Caught
in Alleged “Crotch Slap” Game

In an unpublished decision, a panel of the Mis-
souri Court of Appeals unanimously upheld the
sexual misconduct conviction of a man who
claimed that he was playing a “crotch slap
game” with another man. State v. Mclntyre,
2001 WL 1643798 (Mo.App. W.D., Dec. 26).
Steven R. Mclntyre was given a suspended sen-
tence of 180 days, 2 years of unsupervised pro-
bation as well as 15 days of “shock probation.”
The conviction was based on two incidents
between December 1999 and February 2000.
In the first, Steven R. Mclntyre was accused of
putting his hand between Billy Joe Morris’s
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legs and playing with his “private area” while
they were alone in Mclntyre’s apartment. Ear-
lier that evening, they and some mutual friends
had gotten together. Morris told Mclntyre to
stop touching him, which he did, but when Mor-
ris got up to leave, Mclntyre “swatted him on
his rear end.” The two live in the same build-
ing. The second incident was in Mclntyre’s car
when they were alone. While driving, Mclntyre
ran his hand down Morris’s’ legs, and grabbed
him in the crotch area. Morris told McIntyre to
stop, which he did. Later that night, Morris re-
ported that McIntyre told him that if he told
anyone about the incident “some kind of physi-
cal harm” would be done to him. Morris testi-
fied that he never asked Mclntyre to touch him
and did not play the “crotch slap” game. The
court record noted that both men are disabled.

At the police station, Mclntyre said that his
touching Morris was part of a “joke” which they
and some of their friends played where they
would slap each other between the legs when
they saw each other Mclntyre admitted “to
touching [Morris] inappropriately, approxi-
mately 30 times” on the outside of his clothing
in his groin area. Two mutual friends testified
that a group of friends, including McIntyre and
Morris, would play a game that involved
“horseplay” and “slapping, grabbing and
pinching” on the rear end, “but did not involve
grabbing the crotch.” Mclntyre testified that
the game involved “slapping on the side of the
legs70 and 69sometimes ... in the crotch area.”

Meclntyre testified that “he sometimes has
trouble reading” and did not intend to make a
statement that he touched Morris “in a sexual
way” and that he had felt “under pressure.” to
make the statement. According to the police,
Meclntyre said he was sorry for his actions, real-
ized that he “had a problem,” and that “he
viewed Morris as his brother.”

The panel rejected McIntyre’s argument that
the touching was part of a game, noting that the
two incidents occurred when the two were
alone. The panel, citing Mclntyre’s threat to
Morris, found that there was “a sufficient basis
for the trial court to infer that the contact was
done for the purpose of arousing or gratifying
Meclntyre’s sexual desire” and was thus unlaw-
ful. Missouri goes rather farther in policing sex-
ual contact than some other jurisdictions, in-
cluding among its sex crimes the touching of a
fully clothed person’s genitals. Daniel R Schaf-

Ser

Civil Litigation Notes

California — Second Parent Adoption — The
California Supreme Court has agreed to hear an
appeal in Sharon S. v. Superior Court of San Di-
ego County, 113 Cal. Rptr: 2d 107,93 Cal. App.
4th 218 (Cal. Ct. App., 4th Dist., Oct. 25, 2001,
as modified on denial of rehearing, Nov. 21,
2001), in which the court of appeal cast doubt

on the legal validity of all “second-parent adop-
tions” that took place prior to January 1, 2002,
the date on which a new state law took effect
specifically authorizing such proceedings in
the context of registered domestic partners. The
decision threatened thousands of adoptions ap-
proved over the past fifteen years, according to
a press release issued on Jan. 30 by Lambda
Legal Defense Fund. The effect of the grant of
review is to de-publish the court of appeal opin-
ion and suspend its effect as a precedent.
Lambda is involved in the case, together with
the ACLU of San Diego and Imperial Counties,
the ACLU Foundation of Southern California,
and the National Center for Lesbian Rights, in
an amicus capacity.

New York — Grandparent Visitation — In
Morgan v. Grzesik, NYL], Dec. 24, 2001
(N.Y.App.Div., 4th Dept., decided Nov. 9,
2001), the court rejected a constitutional chal-
lenge to N.Y. Dom. Rel. L. sec. 72, which
authorizes grandparents to petition for child
visitation. In an opinion by Justice Wisner for
the unanimous panel, the court found that New
York’s statute is more narrowly drawn than the
statute that the U.S. Supreme Court found un-
constitutional as applied in Troxel v. Granville,
530 U.S. 57 (2000).

New York — Nontraditional Families — In
Carr v. Third Colony Corp., 2001 N.Y. Slip Op.
40400 (N.Y.City Civ. Ct., Nov. 9, 2001), a per-
sonal injury case, N.Y.C. Civil Court Judge Jack
Battaglia relied on the N.Y. Court of Appeals
decisions in Braschi v. Stahl Associates, T4
N.Y.2d 201 (1989) and Matter of Jacob, 86
N.Y.2d 651(1995), to support the point that a
man living with his girlfriend and the girl-
friend’s children should be considered a “fam-
ily” for purposes of measuring damages. The
point came up in determining how the particu-
lar injury in this case would affect the plaintiff
in the future, including his activities with the
young twin boys of the woman with whom he
was living. The defendant contended that the
lack of a biological or legal relationship with the
boys meant that the plaintiff’s activities with
them, which had been curtailed due to his in-
jury, were purely voluntary and thus not rele-
vant to the issue of damages.

D.C. Federal — Same-Sex Harassment — In
Davis v. Coastal International Security, Inc.,
275 F3d 1119 (D.C.Cir, Jan. 11, 2002), a
unanimous panel of the D.C. Circuit reiterated
the now well-established point that harassing
conduct of a sexual nature does not constitute
sex discrimination unless the motivation of the
harassers has something to do with the sex or
gender of the victim. In this case, a male secu-
rity guard complained of harassment by two
other male security guards. The district court
determined that this was a grudge situation
arising from the victim’s having disciplined the
other two when he was in a supervisory capacity
over them. It had nothing to do with the victim’s

gender, even though the harassment included
crotch-grabbing, kissing sounds, and lewd ges-
tures and name-calling. Consequently, there
was no violation of Title VIL.

Florida — Taxpayer Challenge to D.P. Ordi-
nance — In Martin v. City of Gainesville, 800
So.2d 687 (Fla. Dist. Ct. App., 1st Dist., Nov.
30, 2001), the court affirmed a ruling by the
Alachua County Circuit Court that an individ-
ual taxpayer does not have standing to chal-
lenge the City of Gainesville’s recently-enacted
ordinance extending eligibility for employee
benefits to domestic partners of municipal em-
ployees.

New York — Sexual Orientation Discrimina-
tion — In Fotiades v. Beth Israel Medical Center,
NYLJ, Feb. 1, 2001, p.18, col. 1 (N.Y. Supreme
Ct.,N.Y. Co.), Justice Harold Tompkins granted
summary judgment in favor of the employer in a
case alleging sexual orientation discrimination
in the termination of a physician. Dr. Fotiades
claims that his work was praised and he was
awarded a substantial salary increase on the
first anniversary of his employment, before his
sexual orientation became known in the work-
place, but that as soon as it became known, the
desirability of his assignments declined, he ac-
crued criticism and was discharged. To judge
by this opinion, the complaint was loaded up
with non-viable causes of action, such as
claims of constitutional violations (against a
private hospital), state law discrimination
claims (when the state law does not cover sex-
ual orientation), breach of contract claim
(where the written contract allowed the hospital
to terminate unilaterally) and an emotional dis-
tress claim that apparently bore no relationship
to the kind of factual backing necessary for
such claims. Ultimately the case boiled down to
the sexual orientation claim under the New
York City Administrative Code. The court ob-
served that the decision-maker on the dis-
charge, the president of the hospital, did not
know about the plaintiff’s sexual orientation
when he made the decision, so unlawful moti-
vation was not present. In addition, in discharg-
ing Fotiades, the employer had cited two patient
complaints, a dispute about his failure to per-
form a medical procedure that was ordered, and
a problem getting along with a co-worker. Jus-
tice Tompkins opined that it was not the role of
the court to decide whether Fotiades was a good
employee, or even whether the grounds cited by
the employer were sufficient to justify a dis-
charge. The issue was whether Fotiades proved
discrimination. Under the allocation of burdens
common to employment discrimination claims,
in the absence of direct evidence of discrimina-
tory intent, it is up to the plaintiff to overcome
the defendant’s stated non-discriminatory
grounds by showing that they are pretextual,
and Tompkins found that Fotiades introduced
no evidence relevant to that point.
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North Carolina Federal — Religious Dis-
crimination — In Equal Employment Opportu-
nity Commisston v. News and Observer Publish-
ing Co., 2001 WL 1720200 (U.S.Dist.Ct.,
E.D.N.C., Aug. 10,2001), a very belatedly pub-
lished opinion, Senior District Judge Fox re-
jected the EEOC’s claim that the defendant
newspaper discharged Timothy Wilkins, a
sales supervisor, because of his anti-gay relig-
ious views. Wilkins was a Christian activist and
“former homosexual” who claimed he was
cured through faith and eagerly advanced the
view that homosexuality can be “cured”
through Christian faith, including in an article
he published in the newspaper. A few weeks af-
ter the article was published, Wilkins was dis-
charged for problems in getting along with his
supervisor. The court found that the mere tem-
poral proximity between the publication of the
article and the discharge did not prove that
Wilkins was fired for espousing his religious
views, and that the company had articulated a
non-discriminatory reason for the discharge
which had not really been disproved by the
EEOC.

Minnesota — First Amendment Rights — In
Chambers v. Babbitt, 145 F. Supp. 2d 1068
(D.Minn. 2001), U.S. District Judge Donovan
Frank had preliminarily enjoined Woodbury
High School’s principal from forbidding Elliott
Chambers from wearing a “Straight Pride” t-
shirt to school. The St. Paul Pioneer Press re-
ported on Jan. 17 that the preliminary injunc-
tion, issued last May, had been converted into a
final order on Jan. 2 by agreement of the par-
ties. According to the news report, Chambers,
“currently a junior at Woodbury High, wore the
sweatshirt to school Jan. 16, 2001, as an ex-
pression of ‘preference for the traditional and
wholesome way to approach sex . . which is
God’s plan,” his mother, Lana Chambers, said
at the time.” There was no indication in the arti-
cle whether Chambers has continued to wear
the t-shirt.

Pennsylvania — School Harassment — The
Bergen County, N.J., Record reported Jan. 18
that Timothy Dahle, a “gay teenager” who had
sued the Titusville, Pennsylvania, school dis-
trict over anti-gay harassment he had suffered
as a student, has achieved a $312,000 settle-
ment of his damage claims. Dahle claimed that
the harassment actually began in 1994, when
he was in the sixth grade, and that when he was
in the tenth grade, it had become so bad that he
attempted suicide. The school district, refusing
to admit it was at fault, claimed that Dahle was
“belligerent” to other students and brought
problems on himself. The identity of the court
in which Dahle filed suit was not indicated in
the article.

Florida — Transsexual Marriage & Adoption
— The national press focused attention on the
dispute between Michael and Linda Kantaras
over Michael’s parental status towards Linda’s

sons, one of whom he adopted shortly after they
married, the other who was conceived through
donor insemination during the marriage. The
wrinkle in the case is that Michael is a female-
to-male transsexual, who had transitioned in
1986 and was married to Linda in Seminole
County, Florida, in 1989. (Michael’s gender
change was evidenced by a name change
granted by a Texas judge after his operation.)
Now that Michael and Linda are divorcing, Mi-
chael asserts parental rights towards the sons,
in the ongoing divorce proceedings taking
place before Pasco-Pinellas, Florida, Circuit
Judge Gerard O’Brien, who told a reporter from
the Tampa Tribune (Jan. 22) that this case “may
be one of the first in the U.S.” to consider this
precise issue. Linda is arguing that the adop-
tion of her older son was not valid, and that Mi-
chael should not have been listed as the father
of the second son. (The sperm for that concep-
tion was donated by Michael’s brother, so he is
the child’s genetic uncle.) As Judge O’Brien
characterized the question before him to the re-
porter, “Should we recognize the medical defi-
nition of sex? The question is, does he become a
man, can he marry, can he adopt? If the law says
he’s still a woman, he can’t do any of those
things.” Linda is arguing that Michael remains
a woman for legal purposes and should have no
parental claims towards either boy.

Federal — Transsexual Prisoner Rights —
Transsexual federal prisoner Dee Farmer’s con-
tinuing litigation against corrections officers for
alleged failure to provide appropriate medical
treatment came to grief in the U.S. Court of Ap-
peals for the 10th Circuit on Dec. 26 in Farmer
v. Perrill, 275 F.3d 958, when the court found
that the current claims were barred by the prior
judgment against Famer in her Federal Tort
Claims Act action against the government.

AS.L.

Criminal Litigation Notes

New York — Manslaughter — The New York
Daily News reported on Jan. 30 that a Bronx
jury convicted Louis Marino, 19, of manslaugh-
ter for stabbing to death Jamie Warful in a fight
that seems to have been precipitated by Marino
calling Warful “gay” during a Labor Day 1998
keg party at Edgewater Park. When Warful con-
fronted Marino, Marino admitted calling him
gay and grabbed Warful by the shirt collar, rip-
ping as silver chain. A fight ensued during
which Marino pulled out a knife a stabbed War-
ful, fatally. Sentencing is scheduled to take
place Feb. 28; the maximum penalty would be
10 years in prison.

Nebraska — S&M Complications — Kid-
naping or S&M scene gone bad? The Omaha
World Herald reported on Jan. 19 that Roger
Van, the apparently mild-mannered owner of
the Nebraska Floral & Gifts flower shop, and a

live-in employee, Jerry Marshall, were arrested

on charges of sexually assaulting and torturing
a 36—year-old man in the shop’s basement in
what the newspaper described as a “sadistic
bondage rendezvous arranged over the Inter-
net.” According to the story, the victim and Van
had corresponded over the Internet for several
months to set up an S&M scene, and the man
arrived in Wayne, Nebraska, on Dec. 7, hoping
to initiate a bondage relationship with him. Af-
ter two days, the man wanted to call the thing
off, but Van refused, and alleged held him cap-
tive in the basement for nine days, subjecting
him to various assaults. Marshall helped the
man to escape. The victim then contacted the
Nebraska State Patrol, which investigated and
arrested the defendants. The victim did not re-
quire any hospitalization. The whole town is
buzzing about the secret life of the local florist.

New York — Gay Scam — The New York Post
reported Jan. 15 about the arrest of John Loan, a
gay man charged with having stolen more than
$3 million from his employer, Alliance Capital
Management, initially to pay for medical care
for his lover who was dying of AIDS, but after
his lover’s death to enable Loan to make large
donations to various charities, including Gay
Men’s Health Crisis and the Lesbian and Gay
Community Services Center in New York. Loan
also reportedly established a foundation to sup-
port research on Down’s Syndrome. According
to the news report, Loan had been homeless
when he was first placed in a low-level job at
Alliance ten years ago, but went on to win the
confidence of a company CEO and his wife, and
was made the special-events officer at the in-
vestment company, in charge of arrangements
for catered events. According to the charges
against him, Loan set up his own catering com-
pany and submitted false invoices for work that
was never done. This went unnoticed for four
years until it was finally uncovered in an inter-
nal firm audit.

Florida — Pedophile Rabbi — Rabbi Jerrold
Levy of Boca Raton, Florida, was sentenced to
6-1/2 years in prison by US. District Judge
William Dimitrouleas of the U.S. District Court
in Ft. Lauderdale on Dec. 28, for having sex
with a teenage boy whom he met through the
Internet. According to a report on the case by
the South Florida Sun-Sentinel (Dec. 29), Levy
had sex with the 14—year-old boy in his car after
connecting with the boy in an online chat room.
According to prosecutors, Rabbi Levy spent
hours on-line cruising in chatrooms popular
with teenage boys, under the screen name of
CoachBoca. Since his arrest last April, he has
been undergoing psychiatric treatment. He was
apprehended in a sting operation stimulated by
the father of a 16—year-old boy who found an
email to his son soliciting sex by CoachBoca;
the father then initiated an email correspon-
dence with Levy, posing as a teenage boy, and
assisted police in setting up the sting. Levy pled
guilty to two counts of luring a minor over the
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Internet and distributing child pornography,
federal offenses that could have drawn a maxi-
mum sentence of up to 60 years. The newspa-
per report indicated that although Rabbi Levy
was forced to resign his position as assistant
rabbi at Temple Beth El, one of the largest syna-
gogues in South Florida, many congregants re-
mained supportive of him, and were critical of a
prison sentence for a man who they character-
ized as “mentally ill.” A.S.L.

Legislative Notes

Federal — Education & Domestic Partnership
(D.C.) — On January 8, President George W.
Bush signed into law an education reform bill
intended to increase spending for literacy pro-
grams and upgrade the quality of American
schools. But there were some provisions in the
bill reflecting the ordinary, reflexive homopho-
bia that frequently surfaces in federal legisla-
tion. Most notably, the bill bars federal finan-
cial assistance for any school that
“discriminates” against organizations that bar
gays from being members. What’s homophobic
about this provision is that it is totally superflu-
ous, as federal courts have ruled that public
schools may not discriminate against organiza-
tions on such a basis, but is nonetheless in-
cluded so that various homophobic legislators
can tell their constituents that they took steps to
express support for the anti-gay policies of the
Boy Scouts and other organizations. ® ® ® Previ-
ously, Bush had signed into law on Dec. 21 a
D.C. Appropriations bill that for the first time
allows the District to fund domestic partnership
benefits for partners of city employees, which
the city counsel had voted in 1992. One of the
consequences of the events of Sept. 11 appears
to have been a slight softening of public opposi-
tion to benefits for same-sex partners, as news
reports about surviving gay partners and their
struggles for compensation have built public
understanding of the issue.

New Jersey — Hate Crimes — New Jersey re-
paired the Hate Crimes Law that was struck
down by the U.S. Supreme Court in Apprendi v.
State of New Jersey, 530 U.S. 466 (2000). The
Supreme Court had ruled that the statute vio-
lated the defendant’s right to trial by jury in giv-
ing the judge sole authority to determine
whether the crime was bias-motivated and thus
eligible for an increase in sentencing. In the
re-enacted measure, signed into law by Acting
Governor John Bennett on January 11, this de-
termination is made by the jury. The law in-
cludes sexual orientation among the bias cate-
gories for which penalty enhancement is
authorized. Newark Star-Ledger, Jan. 12.

Florida — St. Petersberg — Sexual Orienta-
tion Discrimination — The city of St. Peters-
burg, Florida, has enacted an ordinance forbid-
ding sexual orientation discrimination in
housing, employment and public accommoda-

tions. The first vote in council was 7—1 in favor,
the second vote required after a waiting period
was 6-2 in favor. The council rejected an at-
tempt to add “gender identity” to the proposed
ordinance. Mayor Rick Baker, who had been
opposed to the measure, indicated to the St. Pe-
tersburg Times (Jan.4) after the vote that he
would not veto it, since there were sufficient
voles to override a veto. The measure took effect
on January 10 when the time within which the
mayor could exercise a veto expired. Daily La-
bor Report No. 10, January 15, 2002, p. A-1.

California — San Francisco — Public Ac-
commodations — As part of a general house-
cleaning of the city’s police code, the San Fran-
cisco Board of Supervisors repealed a law that
prohibited “sexual perverts” from loitering in
places of public accommodation. The law,
which dated from 1950, was aimed at prohibit-
ing gay people from congregating in bars and
restaurants, and was among the laws relied
upon by police when they raided gay clubs and
tried to shut them down. Supervisor Mark Leno,
who sponsored the repeal, observed, “We now
have a state law which prohibits discrimination
on the basis of sexual orientation,” so the police
code provision was obsolete and certainly pre-
empted. San Francisco Chronicle, Jan. 23.

California — Riverside County — Domestic
Partnership — The Riverside County, Califor-
nia, Board of Supervisors voted Jan. 15 to ex-
tend eligibility for medical, dental and vision
benefits to registered same-sex domestic part-
ners of county employees. A state law in Cali-
fornia established a domestic partnership reg-
istry, and subsequent legislation authorized
local government units to extend benefits to
registered partners at their discretion. The Riv-
erside supervisors decided not to extend the
benefits to seniors and opposite-sex domestic
partners, which was an available option. River-
side Press-Enterprise, Jan. 16.

Oregon — Portland — Domestic Partnership
— The Portland, Oregon, Fire and Police Dis-
ability and Retirement Fund board of directors
voted Jan. 15 to direct the City Council to draft
an ordinance that would change the city charter
to allow gay and lesbian partners of police and
firefighters to be eligible to collect pension
benefits should their partners be killed in the
line of duty. Two Portland lawyers testified to
the board that such a move would bring the city
into compliance with the Oregon Court of Ap-
peals ruling in Tanner (1998), which found that
same-sex partners of public employees have a
right to inclusion under state constitutional
equal protection principles. Portland Orego-
nian, Jan. 16.

Virginia — Housing — In a triumph for
anti-gay forces, the Virginia Housing Develop-
ment Authority’s board of directors rejected a
plea from Governor Mark Warner to expand eli-
gibility for home loans to same-sex couples.
Virginia is the only state in the nation that re-

stricts state-assisted home loans for joint pur-
chases to married couples. After conducting a
study of housing needs in Virginia, the staff of
the authority recommended dropping the mar-
riage requirement and essentially opening up
state-assisted home loans to all comers. Anti-
gay forces opposed the proposal, which was be-
ing considered at the Board’s January meeting.
Rejecting the governor’s recommendation, the
board instead indicated it would consider a
proposal that would allow disabled and elderly
persons as well as single parents and custodi-
ans of minor children to obtain loan assistance,
but would not consider allowing same-sex cou-
ples to apply. The anti-gay Family Foundation
had threatened to seek legislative action veto-
ing any same-sex couple eligibility. Associated
Press, Jan. 24.

New York — Sexual Orientation Discrimina-
titon — It appears probable that the Sexual Ori-
entation Non-Discrimination Act, pending in
the New York State Legislature (and repeatedly
approved by the Democratic-controlled As-
sembly) for many years, may finally come to a
floor vote in the Senate this year with a good
chance of passage. The imminence of this has
led to a confrontation between transgender ac-
tivists and the Empire State Pride Agenda, the
state-wide lesbian and gay lobbying group, as
the transgender activists seek an expansion of
the bill to include gender identity together with
sexual orientation, and ESPA articulates the
fear that introducing this “new” issue now will
derail the bill when it is finally close to passage.

AS.L.

Law & Society Notes

When Congress enacted a law establishing a
program of long-term health care benefits for
federal employees, it left open the option for the
Office of Personnel Management to define eligi-
bility so as to include domestic partners. Presi-
dent Clinton signed the law in 2000, and it went
into effect in 2001. Planet Out reported on Dec.
21 that OPM Director Kay Cole James decided
against exercising that option, leading to criti-
cism from Human Rights Campaign and the
Gay and Lesbian Medical Association. Pointing
out that 349% of American employers with over
20,000 employees in their companies now of-
fered health coverage for domestic partners,
Winnie Stachelberg of HRC commented that
the federal government was putting itself at a
“competitive disadvantage” by not offering the
benefits.

Another political first for gays: Acting Gover-
nor Jane Swift of Massachusetts, a Republican,
announced that she had selected a gay staff
member, Patrick C. Guerriero, to be her running
mate for lieutenant governor in the upcoming
state elections. The New York Times reported on
Jan. 4 that several better known politicians had
turned down Swift, and controversial figure who
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may not win the nomination in upcoming pri-
maries. Guerriero, the former mayor of Melrose
and also a former state legislator, will also face
primary opposition. If elected, he would be the
highest ranking openly-gay elected statewide
official in the United States.

And yet another first for gays: Mayor Michael
Bloomberg of New York City appointed Verna
Eggleston, an openly lesbian African-
American woman who is the former executive
director of the Hetrick-Martin Institute for Les-
bian and Gay Youth, to be the commissioner of
the New York City Human Resources Admin-
istration, the agency the administers the city’s
welfare and public assistance programs. Eg-
gleston had resigned from Hetrick-Martin to
work in Bloomberg’s mayoral campaign.

For some reason, this story apparently sur-
faced first in the British press: On Jan. 19, the
Birmingham Post reported that scientists at the
Reproductive Genetics Institute in Chicago
have come up with a way to manufacture “artifi-
cial sperm” from any cell drawn from a woman’s
body, which can then be used to fertilize an-
other woman’s egg. The upshot is that lesbian
couples could have children who are geneti-
cally related to both women, with acquiring a
sperm donation from a male donor (either
anonymous or known). Although the motivation
behind developing the technique of creating ar-
tificial sperm was to assist men who want to
have children but cannot produce sperm due to
radiotherapy or chemotherapy, the process,
called haploidisation, may revolutionize the
lesbian family! It has already proved successful
in animal experiments, and there are predic-
tions that the first human experiments may bear
fruit in the months ahead.

A group of Wisconsin state employees has
petitioned the state Department of Administra-
tion to remove from the state employee charity
drive any organization that discriminates on the
basis of sexual orientation, such as the Boy
Scouts or the Salvation Army. Rep. Steve Nass,
an anti-gay legislator from Whitewater, indi-
cated he would ask the governor to direct the
Department to reject the petition. At present,
the Wisconsin Administrative code states that
only organizations with non-discrimination
policies covering race, color, religion, national
origin, handicap, age and sex may participate
in the state payroll charity program. Sexual ori-
entation discrimination is prohibited by state
law, but these administrative rules were de-
vised before the gay rights law was passed.
Capital Times, Jan. 16.

The Evangelical Lutheran Church in Amer-
ica has established a task force to conduct a
study on homosexuality and make recommen-
dations to the Church about whether to ordain
openly gay ministers or allow performance of
same-sex unions. The Rev. James Childs, a pro-
fessor of ethics at Trinity Lutheran Seminary,
will chair the task force, which is expected to

conduct its work over five years beginning Feb.
1, 2002. At present, the Church has not
adopted an official position on these issues. Co-
lumbus Dispatch, Jan. 18.

United Parcel Service is perturbed that a gay
website is selling anatomically correct male
dolls dressed in uniforms resembling those
worn by UPS delivery personnel, according to a
Jan. 31 article in the Fulton County Daily Re-
port. UPS’s trademark counsel, King & Spald-
ing, sent letters to BeProud.com, the website,
and Totem International Ltd., the manufacturer
of the dolls, claiming trademark infringement.
Totem promptly collapsed and agreed to cease
manufacturing. BeProud.com sold out of its
available inventory and reportedly has a wait-
ing list of 300 folks who ordered UPS dolls.
BeProud.com proprietor Audy C. Morgan III
told a reporter that this was a parody item, in-
tended solely for fun, and lamented his inabil-
ity to fill outstanding orders. He also asserted
that he would not give his customer list to UPS.
Surprising that UPS does not want its delivery-
men to be gay icons...

The American Academy of Pediatrics, the
professional association for pediatric medicine
practitioners, has gone on record in support of
legal recognition for lesbian and gay families
raising children. In particular, the AAP stated
in a report accompanying the February issue of
Pediatrics, its journal, that children deserve the
security of two legally recognized parents, and
thus the organization supports “second-
parent” adoptions by same-sex partners of legal
parents. Lambda Legal Defense Fund press re-
lease.

Responding to criticism from a state repre-
sentative that it’s same-sex only domestic part-
nership benefits plan discriminates against un-
married heterosexual couples, the University of
Maine System trustees voted to extend the pro-
gram to such individuals. Bangor Daily News,
Jan. 30. Chancellor Don McDowell observed
that the university had been aleaderin the state
in first extending benefits, but then had been
left behind as other employers, both private and
governmental, had adopted more inclusive
benefits plans extending to unmarried hetero-
sexual couples. “We felt it was difficult to pro-
vide a logical answer as to why we had one and
not the other,” he said.

Massachusetts voters will face a ballot ques-
tion in November on whether to amend the state
Constitution to limit marriage the union of a
man and a woman, if an initial certification of
signatures on petitions announced in Decem-
ber holds up. Boston Globe, Dec. 21.

The Miami-Dade County Commission voted
to set a September referendum on repeal of the
ban on sexual orientation discrimination that
was recently adopted. The Commission’s action
followed upon certification of sufficient petition
signatures; under Florida law, the Commission
could do only one of two things: repeal the sex-

ual orientation provision or set a referendum for
a vote by the public on the question of repeal.
Miami Herald, Jan. 30.

A student referendum at Southern Methodist
University in Dallas, Texas, has resulted in an
amendment to the student government consti-
tution adding sexual orientation to the list of
prohibited bases for discrimination. 85% of the
students who voted supported the change, al-
though only a tiny fraction of the student body
bothered to vote. Dallas Morning News, Jan.
30. AS.L.

International Notes

United Nations — The United Nations Com-
mittee on Non-Governmental Organizations
voted on Jan. 23 against recommending that the
International Lesbian and Gay Association be
accorded consultative statutes to the Economic
and Social Council. The decision is not binding
on the council, but is merely an advisory rec-
ommendation. As predicted prior to the vote,
the countries that maintain stiff sodomy laws or
have a tradition of suppression of “difference”
lined up to vote against the recommendation.
The U.S. was among those who voted in favor,
together with Germany, France, Romania, Chile
and Bolivia.

Saudi Arabia — Sodomy remains a capital
offense in some parts of the world. This fact was
dramatically illustrated on new year’s day when
Saudi Arabia beheaded three men for engaging
in sodomy. Washington Blade, Jan. 4. The
Blade reported on Jan. 11 the remarks of a
Saudi embassy official in Washington, claiming
that the offense for which the men were be-
headed was not consensual sodomy among
adults but rather for seducing young boys.

Romania — The Romanian parliament took
the final steps on Dec. 21 to repeal the criminal
law on homosexual relations, according to a re-
port in the Washington Blade on Jan. 4. Several
eastern European countries have repealed sod-
omy laws preparatory to applying for member-
ship in the European Community, which disfa-
vors such laws.

Lichtenstein — The Washington Blade re-
ported on Jan. 11 that the parliament of
Lichtenstein, one of the world’s smallest coun-
tries, voted to approve a draft law forbidding
sexual orientation discrimination. The bill was
modeled on one that is pending before the
Swiss parliament.

Spain — The Spanish government has an-
nounced that homosexuals persecuted during
the Franco regime earlier in the 20th century
will have their criminal records destroyed and
may be compensated, pending a ruling on the
question by the Spanish parliament. According
to a news report in the Daily Telegraph (Dec.
28), homosexuals were singled out for internal
exile from their home cities, internment in spe-
cial detention centers, and subjected to loboto-
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mies and electric shock treatment to attempt to
“cure” their sexual deviation. (This actually
sounds a lot like what some gay Americans suf-
fered during the 1950s at the hands of the psy-
chiatric profession in this country. When will
the APA vote compensation?)

United Kingdom — According to press re-
ports from England, the Blair Government is
planning to propose that transsexuals be al-
lowed to marry in their preferred gender. The
government will propose that transsexuals be
issued new birth certificates upon sex reassign-
ment, responding to comments from the Court
of Appeal last year that the government had
“failed to recognise the increasing concerns
and changing attitudes across Western
Europe.” An internal report suggests that
changes should be allowed on passports, driv-
ers licenses, medical cards and national insur-
ance documents to indicate changes in gender.
The Independent (Jan. 22) quoted Tim Boswell,
a Conservative MP for Daventry, as a proponent
of the changes: “Transsexual people deserve to
have their legitimate interests recognized. After
all, it is not their fault that the law doesn’t recog-
nize them.” ¢ ® In addition, there were press
reports that the government is planning to intro-
duce a criminal law reform that will narrow the
definition of sexual activity subject to prosecu-
tion. Under current laws, British gays are still
subject to possible prosecution for kissing in
public or for “cottaging” (i.e., cruising and
anonymous sex in public restrooms). The pro-
posed reform would substitute for existing pro-
hibitions an offence defined as “sexual behav-
iour that a person knew or should have known
was likely to cause distress, alarm or offence to
others in public places.” Of course, it would re-
main to be seen how courts would construe
such ambiguous language. Daily Mail, Jan. 29.
¢ ¢ ¢ The Times of London reported on Jan. 28
that the government is planning to change the
rules governing who can register the death of an
individual, to take account of same-sex couples
and unmarried heterosexual couples. At pres-
ent, only a legal relative can register a death.
According to the newspaper report, these
changes “are intended to meet complaints from
some people that the present law causes deep
hurt and distress when people are mourning the
death of a loved one.”

South Africa — The Washington Blade (Jan.
18) published a report from South Africa that
military personnel with same-sex partners will
be eligible for benefits the same as spouses re-
ceive.

United Kingdom — The British Trades Un-
ion Congress has called for a law reform that
would give equal pension rights to unmarried
partners, including same-sex couples, accord-
ing to a report in The Times of London on Jan.
29. Brendan Barker, TUC deputy general sec-
retary, was quoted as follows: “Lesbian and gay
workers pay the same pension contributions as

other staff. Fairness requires that they are given
the same treatment.”

Canada — In a study released on Jan. 29,
the Law Commission of Canada, an independ-
ent government-funded commission that ad-
vises the Parliament on law reform issues, said
that restrictions on same-sex marriage are dis-
criminatory and should eventually be aban-
doned by the government. “There is no justifi-
cation for maintaining the current distinctions
between same-sex and heterosexual conjugal
unions in the light of current understandings of
the state’s interests in marriage,” said the re-
port, which recommended establishing regis-
tration schemes for same-sex couples as a first
step, and then by stages proceeding to complete
equality. In a news report about the study, the
Globe and Mail (Jan. 30) noted that Quebec
and Nova Scotia have enacted civil unions for
same-sex couples, and the federal government
has enacted a law reform ensuring equal treat-
ment for same-sex couples with respect to a va-
riety of government policies and benefits.

East Timor — For some time, East Timor was
noted as one of the few nations that bars sexual
orientation discrimination in its constitution,
but no longer. Actually, the constitution con-
taining the sexual orientation provision was
merely a tentatively approved draft for the
country, which will not become autonomously
independent until May 20, 2002. According to
SX, a gay newspaper in Sydney, Australia, the
Constituent Assembly of East Timor voted re-
cently to remove sexual orientation from the
draft, after a debate in which one member of the
Assembly called homosexuality “an illness”
and “an anomaly” and said that protecting gays
from discrimination would lead to “social
chaos.” Another claimed that the only gays in
East Timor are foreigners. East Timor is now a
UN protectorate. Our thanks to Sydney attorney
David Buchanan for forwarding this news re-
port.

India — The Times of India reported on Jan.
10 that two of the world’s most prominent
openly-gay judges, Justice Michael Kirby of the
Supreme Court of Australia, and Justice Edwin
Cameron of the Supreme Court of Appeal of
South Africa, had visited India on a mission to
sensitize Indians to the legitimate rights of sex-
ual minorities. The two judges met with legal
groups in India to encourage efforts to repeal
laws against consensual gay sex and to secure
equality of treatment for gays.

Norway — The European press made much
of Norwegian Finance Minister Per-Kristian
Foss’s “marriage” ceremony with his same-sex
partner, Jan Erik Knarbakk, and the subse-
quent occurrence that Foss served as acting
prime minister while the prime minister and
the foreign minister were both out of the country
on diplomatic trips. The Express (Jan. 26) re-
ferred to Foss as “the first married homosexual
to head a government.” Knarbakk is a publish-

ing executive. The men were united in a cere-
mony at the Norwegian Embassy in Stockholm,
Sweden, on January 4, under a 1993 law that
creates a registered partnership system for
same-sex couples, carrying all but a few of the
rights and duties of marriage. Associated Press,
Jan. 15.

Afghanistan — The Moslem fundamentalist
Taliban regime in Afghanistan was known for its
fierce oppression of homosexuality, including
prescribing the death penalty for consensual
sodomy between adults. But gays in post-
Taliban Afghanistan may be no better off, ac-
cording to a report carried in the Daily Mail on
Jan. 25. Chief Justice Fazul Hadi Shinwari of
the new interim government has indicated that
he expects the new government to apply the
same strict penalties for sexual offenses that
were applied by the previous regime, including
having adulterers of both sexes whipped or
stoned to death, and crushing sodomites to
death. Consumption of alcohol will earn the of-
fender 80 lashes. Judge Shinwari conceded
that the Taliban had been unduly oppressive,
but noted that their extreme punishments had
succeeded in sharply reducing crime.

Canada — The British Columbia (Canada)
Human Rights Tribunal ordered the Vancouver
Rape Relief and Women’s Shelter to pay
$7,500 in damages to Kimberly Nixon, a trans-
sexual, who was denied a position as a rape
counselor due to her gender identity. The Jan.
18 ruling was said to be the largest damage
award yet made by that tribunal in any case.
Nixon had sex-change surgery in 1990, and
sought out a position at the center, she said, be-
cause she had suffered physical and emotional
abuse in the past from a male lover. The rape-
crisis center protested the award, pointing out
that it was a nonprofit, charitable organization
that would have difficulty making the payment
while maintaining services. New York Post, Jan.

21; Winnipeg Free Press, Jan. 19. A.S.L.

Philanthropist Starts Law-School Based Center for
Sexual Orientation Law

The UCLA School of Law has announced the
establishment of the Charles R. Williams Pro-
ject on Sexual Orientation Law, building on
funding provided by Charles R. Williams, a
philanthropist, educator and businessman. The
Project will function as a “think tank™ dedi-
cated to the field of sexual orientation law and
public policy. Professor William B. Rubenstein
of UCLA will be the first Director of the Project,
and Professor R. Bradley Sears of UCLA will be
the Administrative Director. The Project will
holding a half-day conference to mark its open-
ing on February 8 with a series of panel discus-
sions followed by a gala opening reception. The
conference is described as the First Annual Up-
date on Sexual Orientation Law, with panels on
litigation, legal scholarship, and legislative ac-
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tivity. The event is free and open to the public,
but RSVP’s are requested to 310-825-0971 or
events@law.ucla.edu. A.S.L.

Professional Notes

We reported last fall about the efforts of histo-
rian George Painter to get the Oregon Board of
Medical Examiners to right a historic wrong by
posthumously restoring the medical license of
Dr. Harry Start, which had been revoked early
in the 20th century after Start was convicted of
consensual sodomy. As of our report in the Oc-
tober 2001 issue of Law Notes, the Medical Ex-
aminers had unanimously rejected Painter’s re-
quest, finding that at the time it had acted, the
Board’s actions appeared to be legal and appro-
priate in the context of the time. Painter re-
cently notified us that his attempt to get the
Board to reconsider its decision has been fruit-
less, contrary to his experience with the Mult-
nomah County Bar Association, which had
acted expeditiously to posthumously reinstate
Edward McAllister, a gay lawyer who had been
expelled as a result of the same “sex scandal”
that had ensnared Dr. Start.

Lambda Legal Defense Fund has announced
the appointment of Gregory Nevins as a staff at-
torney in its regional office in Atlanta. Nevins, a
Tennessee native, was previously employed as
a deputy city attorney in San Francisco, where
he wrote the city’s amicus brief supporting a

right-to-sue for wrongful death for the surviving
lesbian partner of a woman who was killed by
attack dogs. Before his city job, Nevins worked
in the San Francisco office of Morrison & Foer-
ster. He is a 1989 graduate of Harvard Law
School.

Gay legal observers mourned the Jan. 1
death of Eugene Nickerson, a U.S. District
Judge in Brooklyn who issued two important
rulings finding the Clinton’s Administration’s
“don’t ask, don’t tell” military policy to be un-
constitutional. Nickerson, a Democrat, was
nominated for the U.S. District Court in Brook-
lyn in 1977 after having served as the Nassau
County Executive, the first Democrat in history
to be elected to that position. Unfortunately,
Nickerson’s ruling on the military issue was re-
versed by the 2nd Circuit Court of Appeals. He
was 83. New York Times, Jan. 3.

Maggie L. McIntosh, a Democrat who is the
new majority leader of the Maryland State
House of Delegates, pulled a surprise by com-
ing out as a lesbian during a speech to the
Women’s Law Center of Maryland in October.
She later told the Baltimore Sun (Jan. 15) that
she was moved to do this after she had returned
to her hometown in Kansas and discovered a
childhood friend who was gay. The speech con-
cerned the recently enacted sexual orientation
discrimination law. MclIntosh is now the first
and only openly gay member of the Maryland
legislature.

Itis interesting to note the extent to which the
mainstream bar is focusing attention on sex-law
issues. The Florida Bar is holding an all-day
CLE program in Tampa on February 13 titled
“Sex, Laws & Government,” devoted entirely to
Adult Entertainment Law. The panel topics
listed in the brochure announcing the program
would sound familiar to anybody who partici-
pated in the fierce debate in New York City over
the Giuliani Administration’s adult zoning ordi-
nance, whose passage threatened drastically to
reduce the number of businesses in the city
providing sexually-oriented goods and serv-
ices, and to relocate those remaining to remote
areas. (In the event, many of the businesses fig-
ured out how to reconfigure their spaces and in-
ventories to avoid having to move, and the city
government experienced difficulties in en-
forcement due to imprecisions in the ordinance
and overreaching in the enforcement process,
earning some reprimands from the courts.)
Anyone interested in participating in this pro-
gram should check the Florida Bar’s website for
details at www.flabar.org.

Lambda Legal Defense Fund announced that
Mona Noriega became regional director of
Lambda’s Midwest Regional Office, in Chi-
cago, in January. Prior to joining Lambda, No-
riega was founding co-chair of an organization
seeking to bring the Gay Games to Chicago in
2006, and was assistant publisher of Windy
City Times, Chicago’s gay newspaper. A.S.L.

AIDS & RELATED LEGAL NOTES

Dental Hygienist Dismissed for HIV+ Status Is
Not “Qualified Individual” Under ADA;
Summary Judgment for Employer Affirmed by
11th Circuit

Spencer Waddell worked as a licensed dental
hygienist from early 1996 until October 1997.
In September 1997, he was tested for HIV and
found to be carrying the virus. His employer,
Valley Forge Dental Associates, was notified,
and Mr. Waddell was given a leave of absence,
then offered a clerical job that would not re-
quire physical contact with patients. The cleri-
cal position would earn him half the salary of
his previous job. He refused the transfer, and
brought this suit under the Americans with Dis-
abilities Act and other statutes. Waddell v. Val-
ley Forge Dental Associates, Inc., 2001 WL
1643531 (11th Cix. Dec. 21).

In the U.S. district court (N.D. Georgia), both
Waddell and Valley Forge asked for summary
judgment, which was granted in favor of Valley
Forge, leading to an appeal by Waddell. The
case focused not on whether HIV+ status is a
disability under 42 U.S.C. §§ 12102 (the “ma-
jor life activities” test), but rather on whether
an HIV+ dental hygienist fails to meet legiti-
mate “qualification standards” under42 U.S.C.

§§ 12113(a), thereby providing a defense to
any charge of disability discrimination. Spe-
cifically, under 42 U.S.C. §§ 12113(b), does a
dental hygienist with HIV, per se, “pose a direct
threat to the health or safety of other individuals
in the workplace™ so that summary judgment in
favor of the employer is justifiable? Both the
district court and the three-judge appellate
panel answer “yes.”

The 11th Circuit looked to the Supreme
Court’s decision in School Board of Nassau
County v. Arline, 480 U.S. 273 (1987), for its
guiding principles. The Supreme Court said
“[a] person who poses a significant risk of com-
municating an infectious disease to others in
the workplace will not be otherwise qualified
for his or her job if reasonable accommodation
will not eliminate the risk.” A court must assess
the disease’s nature, duration, severity, and
probability of transmission. The assessment
must be based on “objective, scientific infor-
mation.”

According to the opinion for the court by Cir-
cuit Judge Birch, the 11th Circuit takes a strict
view of the existence of significant risk. If a dis-
ease inevitably leads to death, then there is a
significant risk if (1) a certain event may hap-
pen, and (2) that event can transmit the dis-

ease. Onishea v. Hopper, 171 £3d 1289, 1299
(11th Cir. 1999) (en banc). “Death itself makes
the risk ‘significant’... Evidence of actual
transmission of the fatal disease in the relevant
context is not necessary to a finding of signifi-
cant risk,” wrote the court in Onishea. It is not a
“’somebody has to die first’ standard.”

Dental hygienists, the court found, use sharp
instruments in close proximity to their own
skin, and sometimes cut their own skin. Cuts
may also be caused by a patient who bites the
hygienist’s hand. In the ordinary course of
cleaning teeth, the instruments induce bleed-
ing in the mouth of the patient. It is possible,
therefore, that blood from a cut in a hygienist’s
finger may come in contact with an oral cut,
abrasion, open wound, or mucous membrane in
the patient’s mouth. Since death, according to
the court, is the inevitable result of HIV infec-
tion, the risk factor is significant. “None of
Waddell’s medical experts ... appear to dispute
that transmission could happen, even though
... such an event never before has occurred.”
As a matter of law, summary judgment is justi-
fied, ruled the court. As a risk to his workplace,
Mr. Waddell is not a “qualified individual” un-
der the Americans with Disabilities Act.
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The court declined to decide whether the
status of being HIV+ can be a disability under
the ADA, in other words, whether it substan-
tially limits major life activities such as having
sexual relationships, planning one’s life, and
caring for oneself. Such decisions will be made
on a case-by-case basis, Bragdon v. Abbott, 524
U.S. 624 (1998), but need not be decided here
because Mr. Waddell fails the “qualified indi-
vidual” test. Alan J. Jacobs

Rejecting ADA Claim, Court Finds HIV+ Plaintiff
Failed to Plead Substantial Limitation of Any
Maijor Life Activity

In a case whose impact may have been super-
ceded by the subsequent decision, in Toyota
Motor Manufacturing, Kentucky, Inc.. v. Wil-
liams, 2002 WL 15402 (U.S. Supreme Ct., Jan.
8) (reported above), the U.S. District Court in
Dallas, Texas, granted summary judgment to
the defendants in a case where an HIV+ plain-
tiff sued his employer under the Americans
with Disabilities Act (ADA) for failing to pro-
vide reasonable accommodation, finding that
the plaintiff does not have a disability under the
law. Blanks v. Southwestern Bell Communica-
tions, Inc., 2001 WL 1636359 (N.D. Tex.. Dec
18).

Albenjamin Blanks was a 9—year employee
at Southwestern Bell Communications (SWB)
when he went on short term medical leave in
1996 due to depression and job-related stress.
During this period he was diagnosed HIV+
and began treatment. Although he returned to
work, his doctors recommended that he not re-
turn to his prior position as customer service
representative because of the high level of
stress involved with dealing with irate members
of the public. He wanted to become an “inter-
nal” customer service representative, who
would deal only with the needs of other SWB
employees, but SWB would not agree. After
several months of discussions about an appro-
priate position, SWB offered him a position of
clerk, which he had once held, but which paid
about $100 per week less than his position as a
customer service rep. Though he accepted this
position, he resigned two weeks later, stating in
his letter of resignation that he could not sup-
port his family on the salary he was earning as a
clerk.

Blanks filed a disability discrimination
claim with the Texas Commission on Human
Rights. He claimed that his demotion effected a
constructive dismissal. Blanks did not disclose
the nature of his disability in his complaint,
which was denied by the Commission. A “right
to sue letter” was issued, and Blanks filed the
instant suit.

SWB sought summary judgment on two
grounds. First, the firm was never formally noti-
fied of the nature of his disability, only that
Blanks would be unable to return to his former

position. This, SWB argued, meant that Blanks
failed a necessary condition precedent to suit.
Second, SWB argued that Blanks’ asympto-
matic HIV is not a “disability” sufficient to trig-
ger protection under the ADA. The district
court judge disagreed with the first argument,
finding that informal notice of his HIV status
which Blanks provided along the way to one of
his supervisors during the period of discussions
about a new position for him was sufficient no-
tice to the firm. However, the court granted
summary judgment on the second, because
Blanks never articulated what tasks it was that
he would not be able to perform as a result of his
asymptomatic HIV.

In order for a plaintiff to prevail in an em-
ployment discrimination suit under the ADA, it
must be shown 1) that the plaintiff had a dis-
ability, 2) was qualified for the job in question,
and 3) that an adverse employment decision
was made solely on the basis of the disability. A
“disability” is a physical or mental impairment
that “substantially limits70 one or more “major
life activities” of a claimant. Major life activi-
ties are those “such as caring for oneself, per-
forming manual tasks, walking, seeing, hear-
ing, speaking, breathing learning and
working.” Whether an impairment substan-
tially limits a major life activity would depend
on its nature and severity and its duration or ex-
pected duration.

Because the court found that Blanks made no
showing at all of any inability to perform one or
more major life functions, his claim failed. The
court found that even if Blanks’s meager sub-
missions were read to suggest that his inability
to cope with the stress of being a customer serv-
ice representative should be considered as an
offer of proof that HIV substantially limited the
major life activity of working, that submission
would be insufficient to support a reasonable
jury verdict in his favor. While the courts had
previously ruled that HIV would impair the ma-
jor life activity of reproduction, this would be of
no relevance in Blanks’s situation, because the
record showed that Blanks and his wife had al-
ready decided not to have any more children
before the events in question took place, and
the couple had already taken permanent steps
to effect their decision.

Further, prior case law had determined that
the inability to work would be considered dis-
abling only if the inability involved a broad
class of jobs, not one particular kind of job.
Blanks never made such a broad claim, just
that his reaction to stress rendered him unable
to cope with dealing with the public in the prior
customer service job. The court stated that his
inability to perform a particular job did not ren-
der him disabled within the meaning of the
ADA, and that the offer of a job which paid
$100 a week less was sufficiently in the range of
relief that the company could be required to of-

fer an employee in his situation, even if he were

found to be disabled. Steven Kolodny

HIV+ Grandmother Loses Visitation Dispute

In Crockett v. Pastore, 2002 WL 78698 (Jan.
29), the Connecticut Supreme Court reversed a
decision by the New Haven Superior Court that
had ordered child visitation rights for an HIV+
grandmother, {inding that the trial record did
not present the prerequisites for third-party
visitation concurrently established by the court
in Roth v. Weston, 259 Conn. (Jan. 29, 2002), a
case in which the court adjusted the prerequi-
sites in order to bring Connecticut law into
compliance with the U.S. Supreme Court’s de-
cision in Troxel v. Granville, 530 U.S. 57 (2000).

Regina Crockett’s daughter bore the subject
child early in 1995. She was not married to the
child’s father, Nicholas Pastore, and indeed at
the time of the birth they were not living to-
gether and Pastore did not know he was the fa-
ther. When she was four months old, the child
was committed to the department of children
and families and placed in a foster care setting;
her mother’s parental rights were subsequently
terminated. In December of that year, after a pa-
ternity test established his relationship with the
child, Pastore signed an acknowledgment of pa-
ternity and petitioned for visitation, which was
granted in July 1997. Meanwhile, Regina
Crockett had been visiting with the child
throughout the foster placement. On October
22,1997, Pastore was awarded sole custody of
the child, and has refused to allow Regina
Crockett to visit since that time. Crockett sued
Pastore to obtain visitation rights.

The Superior Court adjudicated the claim in
Crockett’s favor, ordering visiting during the
day one Saturday each month, and Pastore ap-
pealed. One of Pastore’s points of opposition to
the visitation petition was that both Crockett
and her fianc, are HIV+ and have past histo-
ries of drug abuse. The trial judge found that
Crockett had successfully overcome her drug-
using past through rehabilitation and maintain-
ing a drug and alcohol-free lifestyle since Sep-
tember 1995. The trial judge also found that
Crockett’s HIV + status was no bar to visitation,
as she was currently healthy, and cited studies
showing the lack of danger of HIV transmission
through casual contact in family settings.

The Supreme Court, in an opinion by Justice
Katz, reversed the award of visitation, but Re-
gina Crockett’s HIV-status had no part in the
decision. The problem was that the 2000 deci-
sion in Troxel cast serious doubt on the constitu-
tionality of Connecticut’s statute authorizing
third-party visitation, unless the court cut back
the application of the statute. In the companion
case noted above, the court established the
proposition that third party visitation would
only be awarded where the plaintiff could show
they had established a parental-type relation-
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ship with the child such that the child would
suffer real harm if deprived of the visitation.
Reviewing the record in this case, Justice Katz
could find no evidence to support the conclu-
sion that Regina had a parental-type relation-
ship with the child, despite her regular visita-
tion during the child’s foster placement for the
first two years of its life. A.S.L.

HIV+ Plaintiff Who Fails to Engage in Interactive
Process on Accommodation Loses ADA Claim

U.S. District Judge Bucklo ruled in Edwards v.
United Air Lines, Inc., 2002 W1, 122322 (N.D.
Ill., Jan. 29), that an HIV+ cabin serviceman
who went “incommunicado” after his first re-
quest for medical leave was denied and was
subsequently discharged cannot maintain an
action under the Americans With Disabilities
Act, having failed to meet his burden of engag-
ing in an interactive process with the employer
to determine how his disability could be rea-
sonably accommodated. Judge Bucklo granted
summary judgment for the employer on claims
of discrimination both in terms of employment
and in the discharge.

Ronald Edwards transferred to United’s Chi-
cago operation at O’Hare International Airport
in May 1999. In June, he told his supervisor, Pat
Puleo, that he was not feeling well, and applied
for a shift change. He did not tell Puleo at that
time that he was HIV+. Decisions on shift
changes were dictated by the terms of a collec-
tive bargaining agreement. While his request
for the shift change was pending, Edwards
stopped reporting to work and requested an ex-
tended medical leave; the collective bargaining
contract authorizes up to two years of such
leave in appropriate cases. Puleo requested
that Edwards see the company physician, Dr.
Robert McGuffin. After examining Edwards,
McGuffin reported that he was not too ill to
work, and his request for leave was denied. But
Edwards did not report back to work. His shift
change request was granted, and posted in the
workplace, but he did not see it because he was
not there. Puleo’s repeated attempts to phone
him at home were unsuccessful. Finally, when
he had not put in an appearance at work for
more than two months or made any contact with
his supervisors, Edwards was discharged. He
then filed suit under the ADA, claiming that he
was discriminated against regarding the shift
change, the request for medical leave, and the
discharge.

Judge Bucklo found none of Edwards’ claims
to be substantiated. Under the ADA, an em-
ployee who requests an accommodation is sup-
posed to participate with the employer in an in-
teractive process to determine what
accommodation could work for both parties. In
this case, Edwards never presented any infor-
mation to refute Dr. McGuffin’s conclusions
that he was not ill enough to merit a medical

leave, was initially not forthcoming with any-
body at the company about his HIV status and
its medical consequences, and essentially
dropped out of sight. Furthermore, his request
for shift change was granted reasonably
quickly, pursuant to the procedures spelled out
in the labor contract. “I assign to Mr. Edwards
the responsibility for the breakdown in the in-
teractive process,” wrote the judge, “thus re-
lieving UAL of liability for failure to reasonably
accommodate.”

Bucklo was similarly dismissive of Edwards’
wrongful discharge claim. Edwards presented
evidence of two other employees with extended
absences who were not discharged, but rather
subjected to progressive discipline, and argued
that the company’s failure to use progressive
discipline in his case created an inconsistency
supporting his claim of discrimination. Judge
Bucklo found these other cases to be materially
distinguishable, and noted particularly Ed-
wards’ extended absence without any commu-
nication with the company. Concluding that
Edwards had failed to make out a prima facie
case of improper discharge, the court expressly
refrained from discussing whether UALs “le-
gitimate reason for discharging him (violation
of attendance rules) was pretextual.” A.S.L.

Experts Battle Over Source of Plaintiff’s HIV

A federal district court in Texas ruled Dec. 18
that a jury should determine whether the plain-
tiff phlebotomist contracted HIV as a result of
being stuck by a defectively designed hypoder-
mic needle, as she claims, or by some other
means. Dossey v. Becton Dickinson & Co., 2001
WL 1636440 (N.D.Tex.).

Three years ago, Elizabeth Dossey was acci-
dentally stuck by the needle when drawing
blood from a patient known to have HIV. Six
weeks later, she also tested positive for the vi-
rus. Dossey sued the needle’s manufacturer al-
leging that, but for the needle’s improper de-
sign, she would not have contracted HIV. The
manufacturer countered with an expert in geno-
type testing who testified that the strain of HIV
contracted by the plaintiff was different from
strain that infected the patient. Defense coun-
sel suggested that Dossey actually contracted
the virus from unprotected sex with an intrave-
nous drug user. Dossey employed her own ex-
pert, whose testimony sought to undercut the
reliability of genotype testing for matching
strains of the virus..

District Judge Buchmeyer found that this
created “a classic question for the jury.” The
court, however, granted summary judgment to
the Defendant on all of Dossey’s remaining
claims. Her wrongful death claim failed, be-
cause she is not yet dead. And Dossey’s daugh-
ter was found to have no emotional distress
claim, because she was not a witness to the nee-
dle stick. T.J. Tu

California Appeal Court Revives Hemophiliacs’
HIV Transmission Suit Against Makers of Clotting
Medication

Twelve years after being diagnosed with HIV, a
question of fact exists as to whether two hemo-
philiac plaintiffs knew that the manufacturers
of factor concentrates wrongfully caused their
infection. According to the California Court of
Appeal, Second District, the question of when
HIV+ hemophiliacs reasonably should have
discovered the wrongdoing of manufacturers of
blood factors in failing to take proper steps to
screen factor products for HIV, is an issue of
fact for a jury to decide. Smith v. Bayer Corpora-
tion, 2001 WL 1660064 (December 28,2001).

On April 13, 1998, approximately twelve
years after being diagnosed with HIV, Todd
Smith and Stephen Dowling, together with their
respective spouses, filed suit against various
manufacturers of factor concentrates used to
treat hemophilia, alleging fraud, failure to
warn, negligent manufacture, violation of safety
regulations, conspiracy to conceal information,
intentional failure to screen and test donors,
failure to warn of dangerous product, and inten-
tional and negligent failure to recall a defective
product.

On motion for summary judgment, the trial
court dismissed plaintiffs’” claims, finding that
California’s one year statute of limitations had
run prior to commencement of the lawsuit. On
appeal, the plaintiffs argued that under Califor-
nia’s discovery rule, they did not discover de-
fendants” wrongdoing until at least September
30, 1993. It was undisputed that plaintiffs
knew at or about the time they were diagnosed
with HIV that the factor concentrates they had
used for treatment of hemophilia were the likely
cause of their infection. However, plaintiffs
claimed that from 1986 to 1993, they had no
reason to suspect any alleged wrongdoing on
the part of defendants.

On September 30, 1993, a federal class ac-
tion called the Wadleigh class action was com-
menced on behalf of hemophiliacs against the
factor manufacturers. Plaintiffs claimed that it
was not until after commencement of the Wad-
leigh class action that they discovered facts re-
garding the practices of plasma collectors and
manufacturers to create a reasonable suspicion
of wrongdoing.

Under California law, the commencement of
the Wadleigh class action tolled the statute of
limitations with respect to Smith and Dowling’s
claims. The Wadleigh class action was never
certified and an order dismissing the action was
issued in 1996. Several months after the Wad-
letgh action was dismissed, a second class ac-
tion was commenced and dismissed in 1997.
Accordingly, between September 30, 1993 (the
day the Wadleigh action was commenced) and
April 13, 1998 (the day plaintiffs commenced
their action), only 363 days elapsed on the stat-
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ute of limitations. Based on this, if plaintiffs
can establish that they did not know of defen-
dants’ wrongdoing prior to September 28,
1993, their action would be timely under Cali-
fornia’s discovery rule.

The court of appeal, in an opinion by Judge
Kitching, held that plaintiffs” knowledge of the
source of their HIV infection did not equate to
knowledge of defendants’ wrongdoing. Plain-
tiffs argued that it was their belief, until 1993,
that they had been innocent victims of the HIV
epidemic during times when little was known
about prevention and transmission of the dis-
ease. Based on this, the court held that issues of
fact concerning when plaintiffs reasonably
should have known of defendants’ wrongdoing
precluded summary judgment.

However, the court discredited the plaintiffs’
argument that the statute of limitations was
tolled until well after 1993 when conclusive
evidence established that HIV was the cause of
AIDS. The court held that plaintiffs’ injury was
the infection with HIV and not the connection
between HIV and AIDS.

The court reversed the trial court’s dismissal
of the case, and remanded the matter for a jury
trial on when plaintiffs reasonably should have
known of defendants’ wrongdoing. Todd V.
Lamb

Future Spouse Is “Reasonably Foreseeable”
Victim of HIV Transmission

The Supreme Court of Tennessee ruled on Dec.
20 that a physician owes a duty to any potential
future spouse and child to warn an individual of
their potential exposure to HIV. Estate of Amos
v. Vanderbilt University, 62 S.W.3d 133.

In 1984, Julie Story received HIV+ blood
during surgery at Vanderbilt University Medi-
cal Center (Vanderbilt), one year before devel-
opment of the HIV antibody screen. Vanderbilt
did not attempt to warn all blood recipients that
they may have been exposed to HIV. In 1989
Story married Ronald Amos, then gave birth to
a daughter who died of an AIDS-related illness.
Reinstating a damage award to Mr. Amos, the
court held that Vanderbilt owed him, as a fore-
seeable victim, a duty to warn Mrs. Amos of the
exposure. The court also held that expert medi-
cal orscientific proof of emotional injuries is re-
quired only for “stand-alone” claims of mental
anguish, but not where multiple types of dam-
ages are claimed. Past NLGLA co-chair Abby
Rubenfeld represented the plaintiffs in Nash-
ville. Mark Major

AIDS Phobia Svit Survives Summary Judgment
Motion

In DiPierro v. Franzone, NYLJ, 1/29/02 (N.Y.
Supreme Ct., Suffolk Co., Tanenbaum, J.), the
court denied defendants’ motion for summary
judgment in opposition to an AIDS phobia

claim brought by a housekeeper who suffered a
needlestick injury while disposing of trash in
the defendants” home. The court found that ma-
terial factual issues remained in dispute.

While cleaning the home of Andrew and
Mary Ann Franzone on June 27, 1997, the
plaintiff claims she sustained a puncture
wound to her right index finger while carrying a
kitchen garbage bag. She determined that a hy-
podermic needle was in the garbage bag. Ap-
parently, Mrs. Franzone had used the hypoder-
mic needle to administer medication to herself.
The plaintiff went to a hospital, was tested, and
has received prophylactic treatment. She
claims that the Franzones have not been ade-
quately forthcoming about Mrs. Franzone’s
health status, and that she has suffered severe
emotional distress.

In moving for summary judgment on her
claim, the Franzone submitted documentation
that Mrs. Franzone has tested negative for HIV,
and argued that the evidence shows the plaintiff
has not contracted HIV and that her fears of
contracting AIDS were unreasonable, irrational
and speculative. In reply (but without making a
formal motion), the plaintiff argued that she
should receive partial summary judgment
against the Franzones due to her suffering from
the AIDS medications she has been taking.

Under New York precedents, an AIDS pho-
bia claimant has to show that as a result of the
defendants’ negligence the plaintiff suffered an
injury through which HIV could be transmitted
and that HIV was actually or probably present
when the injury occurred.

Justice Tanenbaum did not engage in any de-
tailed analysis, beyond recounting the factual
allegations of the parties, summarizing the ap-
plicable 2nd Department precedent (based on
Montalbano v. Tri-Mac Enterprises, 236 A.D. 2d
374,652 N.Y.S.2d 780 (2nd Dept. 1997)), and
stating conclusorily that “substantial questions
of fact exist surrounding the incident sufficient
to defeat the applications seeking summary
judgment.” A.S.L.

AIDS Litigation Notes

Oklahoma — Negligence — An Oklahoma
City jury awarded $1.4 million to Anthony
Northcutt on his claim that negligence by a
government-operated clinic was responsible
for his HIV infection. This is a somewhat
strange story. Northcutt went to the clinic to be
tested for HIV, and was told he had tested posi-
tive. This sent him into a spiral of suicidal con-
duct, including alcoholism and unprotected sex
with HIV+ men. Ultimately, he learned that his
initial test result was negative, and that his HIV
infection was due to the unprotected sex he had
after learning that incorrect result. In his law-
suit, Northcutt claimed that the negligence of
the clinic in telling him he was positive, and in
not offering any counseling on the dangers of

reinfection with different strains of HIV, led him
to assume he could now have sex with HIV+
men without exposing himself to any additional
risk, and thus the clinic is responsible for his
subsequent infection. The defendants argued,
of course, that Northcutt’s own negligence was
the cause of his subsequent infection. The
Oklahoma City-County Board of Health, the
named defendant, is covered by a state law lim-
iting liability in such cases to $100,000, but is
considering an appeal. The attorney who repre-
sented the county, Rick Healy, told the Na-
tional Law Journal (Jan. 28), “I'm impressed
with my citizens here. We are a Republican
state, buckle of the Bible belt, a bunch of
Southern Baptist Bible thumpers and a gay guy
got a fair shot. That says something, I guess.”
Northcutt is represented by Jerry Duncan and
Robert Magrini, both of Oklahoma City. North-
cutt v. City-County Board of Health, No.
CJ-98-4016-66 (Okla. Co. Dist. Ct.).

New York — Entitlements — In a parting slap
at the alleged dilatory conduct of the N.Y.C.
Giuliani Administration in providing services
to people with AIDS, a five-judge panel of the
N.Y. Appellate Division, First Department, up-
held a contempt order in Hanna v. Tuwrner, 2001
WL 1658160 (Dec. 27), finding that the city
had failed to comply with a prior court order re-
quiring that homeless people with AIDS be af-
forded suitable housing with same-day place-
ment.

Virginia — Parental Rights — In Jones v. Pe-
tersburg Dept. of Social Services, 2002 WL
15807 (Va. Ct. App., Jan. 8), the court affirmed
a decision by the circuit court terminating pa-
rental rights of Lord L. Jones, who is described
as HIV+. In a companion case, Wilson v. Pe-
tersburg Dept. of Social Services, 2002 WL
15808 (Va. Ct. App., Jan. 8), parental rights
were also terminated for Chaz A. Jones, also de-
scribed as HIV+. The Jones’s also have drug
dependency problems. The court concluded it
would not be in the best interest of their chil-
dren to be placed with either or both together.

California — AIDS Ride Controversy — The
Los Angeles Times reported on Jan. 15 that Los
Angeles County Superior Court Judge David P
Yaffe had denied enforcement to a non-
compete clause in contracts between Pallotta
Teamworks and various charities that have
been the intended or advertised recipients of
moneys raised in AIDS Rides organized by Pal-
lotta. A dispute arose when several of those
charities, dissatisfied with various aspects of
the Pallotta operation, joined with others to pro-
mote their own AIDS Ride fundraiser under the
name AIDS/LifeCycle. As aresult of Yaffe’s rul-
ing, there may be two AIDS rides between L.A.
and San Francisco this year, benefitting differ-
ent lists of AIDS and gay community charities.

Tennessee — Workers Compensation — In
Thompson v. Vivra Renal Care, Inc., 2001 WL
1704243 (Dec. 11,2001), the Special Workers’
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Compensation Appeals Panel of the Supreme
Court of Tennessee sustained an administrative
determination that Regina Ann Thompson, a li-
censed practical nurse, had sustained a perma-
nent 15% disability as a result of suffering a
needle-stick injury while attending to an
HIV+/ HBV+ patient and subsequently been
misinformed that she had, as a result, become
HIV+. There was medical evidence that this
sequence of events caused her to become se-
verely depressed and squeamish at the sight of
blood and in the use of needles, a severe prob-
lem for somebody whose occupation is licensed
practical nurse. On appeal, the employer ar-
gued that “the mental injuries are compensable
only if they can be traced to an identifiable,
stressful, work-related event producing a sud-
den mental stimulus such as fright, shock or ex-
cessive unexpected anxiety.” Sounds like this
case.... Anyway, the appeals panel disagreed
with the employer’s contention that the medical
evidence did not establish a permanent disabil-
ity, and sustained the award of benefits.

California - Dementia Defense — A Person
With AIDS convicted of drunk driving and sen-
tenced to two years in prison by Los Angeles
County Superior Court Judge Wade D. Olson
did not find much sympathy from a panel of the
California Court of Appeal, 2nd District, Divi-
sion 4, in its Dec. 26 ruling on his appeal. Peo-
plev. Barajas, 2001 WL 1649409 (not officially
published). Barajas pled guilty to the drunk
driving charges, and his attorney submitted a
sentencing memorandum stating that Barajas
has AIDS, Kaposi’s sarcoma, and HIV-
associated dementia, and his defiance of traffic
regulations shows he “used bad judgment” but
had placed no other drivers at risk. Barajas ar-
gued that the trial court unduly emphasize the
fact that he had fled fro police, and that his con-
duct may have been beyond his control due to
the effects of his AIDS condition. The appeals
court wasn’t buying these arguments, however,
finding that the sentence of two years, to a facil-
ity where Barajas could receive proper treat-
ment, seemed appropriate under the circum-
stances, which include some wildly erratic
driving.

New York — Negligence — New York Su-
preme Court, Monroe County, erred in setting
aside a defendant’s jury verdict in Blackmon v.
Strong Memorial Hospital, 2001 WL 1647037
(N.Y.App. Div., 4th Dept., Dec. 21, 2001).
Blackmon, the estate administrator of the late
Shelley Wheeler, alleged that the hospital was
negligent in not advising Wheeler of risks of
HIV in 1992, prior to performing blood transfu-
sions preparatory for a marrow transplant pro-
cedure. The hospital claimed that such advice
would have been given under its normal poli-
cies at that time, even though the standard of
care was not to give such warnings because the
risk of infection was too remote. The court con-

cluded that a jury could find for the defendant
based on the trial record. A.S.L.

AIDS Law & Society Notes

The Washington Post reported on Jan. 23 that
the Bush Administration will name former U.S.
Rep. Dr. Tom Coburn, a Republican from Okla-
homa, and former Secretary of Health and Hu-
man Services Dr. Louis Sullivan, to be co-
chairs of the White House’s AIDS Advisory
Council. Coburn, a physician, was at first seen
as an adversary by AIDS activists and lobbying
groups, due to his extremely conservative po-
litical orientation. Although he continued to
take many conservative positions on AIDS is-
sues in Congress, he ended up working with
AIDS lobbying groups on important legislation,
including the annual re-authorizations of the
Ryan White Care Act. Sullivan served during
the presidential administration of President
George H. W. Bush, and was the target of protest
activities by AIDS activists when he spoke at
major AIDS conferences. Both men are very
knowledgeable about AIDS issues but bring a
distinctly conservative slant to the topic. Co-
burn, in particular, is known as a fervent advo-
cate of abstinence education as the main vehi-
cle for preventing AIDS among school-age
youth.

The Wall Street Journal reported on Feb. 1
that GlaxoSmithKline PLC, a British pharma-
ceutical company with operations in the U.S,,
has announced that it will soon begin human
trials in the U.S. of a vaccine to prevent HIV in-
fection. The same article indicated that Merck
& Co, a U.S. pharmaceutical firm, also expects
to launch human trials of an HIV vaccine this
year. Glaxo reported that its experimental vac-
cine has proven successful in preclinical trials
using rhesus monkeys.

Providing additional evidence about the fail-
ure of AIDS education efforts to sustain long-
term behavioral change, public health officials
in St. Louis, Missouri, announced that after
several years of decline, during 2001 the
number of new AIDS cases among white males
in the city and county had increased by 70 per-
cent. The Health Department’s AIDS Surveil-
lance Coordinator, Sheila Grigsby, stated that
this reflected national trends, which have seen
an increase in new diagnoses among gay white
men nationwide. At the same time, new cases
among black men also continue to rise, by 17%
in St. Louis last year. This trend of new AIDS di-
agnoses is partly due to the failure of new AIDS
treatments to remain effective over the long
term, as the virus develops resistance over
time, thus leading to the development of symp-
toms that qualify for a reclassification of an in-
dividual from HIV-infected to full-blown AIDS.
St. Louis Post-Dispatch, Jan. 25. A.S.L.

AIDS International Notes

India — A panel of judges from the Supreme
Court of India has found that the question
whether HIV causes AIDS is not capable of be-
ing determined judicially. The issue arose upon
an application by a group seeking to block the
administration of HIV-related drugs in govern-
ment facilities, on the ground that such medica-
tions were highly toxic and that HIV had not
been proven to be the cause of AIDS. Justices
R. C. Lahoti and Brijesh Kumar said it was up
to the government to take account of the peti-
tioners’ arguments in making its decisions on
AIDS-related policies. Times of India, Jan. 26.

South Africa — Rejecting the policies of
President Thabo Mbeki, provincial leaders in
some parts of South Africa are taking steps to
make HIV medications available to pregnant
women in their provinces to avoid transmission
at birth. The first such to be announced was
KwaZulu-Natal Province, where the nationalist
Inkatha Freedom Party holds political sway.
Government studies show that as many as one-
third of the adults in the province are HIV+.
Los Angeles Times, Jan. 22. But the Health Min-
ister of the province, Zweli Mkhize, indicated
that the program could not be implemented as
quickly as governor Lionel Mtshali had re-
quested, due to the lack of systems for distribu-
tion and administration of the drugs. Charlotte
Observer, Jan. 24. The Wall Street Journal re-
ported on Jan. 30 that the international organi-
zation Doctors Without Borders has defied the
South African government by importing
Brazilian-made generic AIDS medications for
use in a clinic in Khayelitsha township, near
Capetown. ®®* On Jan. 12, The Guardian re-
ported that the Health Minister of Northern
Cape Province, Dipuo Peters, had ordered that
hospitals in the province not use anti-HIV
medications to treat rape victims. The order re-
sponded to a report that a public hospital had
administered such medications to a 9—month-
old child who had reportedly been raped. The
Minister’s basis for the order was that HIV
medications are highly toxic and have not been
proven to prevent AIDS.

United Kingdom — Great Britain’s Public
Health Laboratory Service has estimated that
the number of newly diagnosed HIV-infections
in England over the past five years showed an
increase of almost 50%, and predicted that by
2005 there may be 34,000 people living with
HIV infection in that country. For the third con-
secutive year, new diagnoses among hetero-
sexuals have exceeded those among gay men.
The success of new medications is shown by a
decline in the number of AIDS-related deaths,
from 1718 in 1995 to 416 in 2000, the last year
for which relatively complete data are avail-
able. The Guardian, Feb. 1. Still incomplete
data from 2001 showed that 1095 gay or bisex-
ual men were diagnosed HIV+, while 1758
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heterosexuals were found to be infected. The

Independent, Feb. 1. A.S.L.

PUBLICATIONS NOTED & ANNOUNCEMENTS

PUBLICATIONS ANNOUNCEMENT - SOLICITATION
OF MANUSCRIPTS

New Series: Sexual Diversity and the Law. Prae-
ger Publishers has announced a new series of
books focusing on legal issues implicating sex-
ual orientation or sexual/gender identity. This
series will examine issues impacting lesbian,
gay, bisexual, and transgendered individuals,
including discussions of the law on marriage,
family, employment, immigration, human
rights, ete., in both the national and the interna-
tional context. The series will include works
that focus on the law of a particular country as
well as works on comparative or international
law. The editorial board for the series includes:
Kathleen Lahey, Professor of Law and Women’s
Studies, Faculty of Law, Queens University;
David Richards, Edwin D. Webb Professor,
New York University Law School; Kees
Waaldjik, Senior Lecturer, E.M. Meijers Insti-
tute for Legal Studies, Faculty of Law, Univer-
sity of Leiden, Netherlands; Stephen Whittle,
Senior Lecturer in Law, Manchester Metropoli-
tan University, U.K.; Robert Wintemute,
Reader in Law, Director of the LLB in English
and French Law, Kings College School of Law,
University of London, U.K. Individuals with a
proposal for a book-length manuscript should
send it to: Mark Strasser, Series Editor, Trustees
Professor of Law, Capital University Law
School, 303 East Broad St., Columbus OH,
43215; mstrasser@law.capital.edu.

LESBIAN & GAY & RELATED LEGAL ISSUES:

Cohen-Almagor, Raphael, Ethical Considera-
tions in Media Coverage of Hate Speech in Can-
ada, 6 Rev. of Const. Studies 79 (2001).

Colker, Ruth, and James J. Brudney, Dissing
Congress, 100 Mich. L. Rev. 80 (Oct. 2001)
(analyzes the Supreme Court’s extraordinary
string of decision invalidating federal legisla-
tion including civil rights legislation on pur-
ported federalism grounds).

Eskridge, William N., Jr., Channeling:
Identity-Based Social Movements and Public
Law, 150 U. Pa. L. Rev. 419 (Nov. 2001).

Hutchinson, Darren Lenard, “Closet Case”:
Boy Scouts of America v. Dale and the Rein-
Jorcement of Gay, Lesbian, Bisexual, and Trans-
gender Invisibility, 76 Tulane L. Rev. 81 (Nov.
2001).

Inglis, Alan, We Are Family (After All) Inclu-
siwe Family Law, 31 Fam. L. (UK) 895 (Dec.
2001).

Kellogg, Catherine, A Review of Lesbian and
Gay Rights in Canada: Social Movements and

Equality Seeking, 1971-1995 by Miriam
Smith, 6 Rev. of Const. Studies 117 (2001).

Kreimer, Seth E, Technologies of Protest: In-
surgent Social Movements and the First Amend-
ment in the Era of the Internet, 150 U. Pa. L.
Rev. 119 (Nov. 2001).

Lieberman, Joel D., Jamie Arndt, Jennifer
Personius, and Alison Cook, Vicarious Annihi-
lation: The Effect of Mortality Salience on Per-
ceptions of Hate Crimes, 25 L.. & Hum. Behavior
547 (Dec. 2001).

McGlynn, Clare, Families and the European
Union Charter of Fundamental Rights: Progres-
stwe Change or Entrenching the Status Quo?, 26
European L. Rev. 582 (Dec. 2001).

Pope, Lucetta, Everything You Ever Wanted
to Know About Sexual Harassment But Were Too
Politically Correct to Ask (Or, the Use and Abuse
of “But For” Analysis in Sexual Harassment
Law Under Title VII), 30 S'western U. L. Rev.
253 (2001).

Primoratz, Igor, Sexual Morality: Is Consent
Enough?, 4 Ethical Theory & Moral Practice
201 (Sept. 2001).

Resnik, Judith, Categorical Federalism: Ju-
risdiction, Gender, and the Globe, 111 Yale L. J.
619 (Dec. 2001).

Siegel, Reva B., Text in Contest: Gender and
the Constitution from a Social Movement Per-
spective, 150 U. Pa. L. Rev. 297 (Nov. 2001).

Siegler, Richard, The Roommate Law Revis-
ited, NY L. J., Jan. 2, 2002, p. 3, col. 1.

Stark, Barbara, Marriage Proposals: From
One-Size-Fits-All to Postmodern Marriage Law,
89 Cal. L. Rev. 1479 (Oct. 2001).

Strasser, Mark, When Is a Parent Not a Par-
ent? On DOMA, Civil Unions, and Presump-
ttons of Parenthood, 23 Cardozo L. Rev. 299
(Nov. 2001).

Velte, Kyle C., Towards Constitutional Rec-
ognition of the Lesbian-Parented Family, 26
N.Y.U. Rev. of L. & Soc. Change 245
(2000-2001).

Student Articles:

Anway, Stephen P, The Restoration of States’
Civil Rights Authority: An Alternative Approach
to Expressive Association Afier Boy Scouts of
Americav. Dale, 62 Ohio St. L. J. 1473 (2001).

Batiste, Linda Carter, Balancing States’
Rights With Individual Rights: Tipping the
Scales Against the Rights of Non-Suspect
Classes, 104 W. Va. L. Rev. 143 (Fall 2001).

Beyer, Nancy, The Sex Tourism Industry
Spreads to Costa Rica and Honduras: Are These
Countries Doing Enough to Protect Their Chil-
dren From Sexual Exploitation?, 29 Georgia J.
Int’l & Comp. L. 301 (2001).

Casenote, Boy Scouts of America v. Dale,
120 S. Ct. 2446 (2000), 11 Seton Hall Const. L.
J. 825 (Summer 2001).

Eyssen, Alex B., Does Community Notifica-
tion for Sex Offenders Violate the Eighth
Amendment’s Prohibition Against Cruel and
Unusual Punishment? A Focus on Vigilantism
Resulting From “Megan’s Law,” 33 St. Mary’s
L.J. 101 (2001).

Harrison, John V., Peeping Through the
Closet Keyhole: Sodomy, Homosexuality, and
the Amorphous Right of Privacy, 74 St. John’s L.
Rev. 1087 (Fall 2000).

Hickey, Adam, Between Tivo Spheres: Com-
paring State and Federal Approaches to the
Right to Privacy and Prohibitions Against Sod-
omy, 111 Yale L. J. 993 (Jan. 2002).

Peek, George S., Recent Legislation: Where
Are We Going With Federal Hate Crimes Legisla-
tion? Congress and the Politics of Sexual Orien-
tation, 85 Marquette L. Rev. 537 (Winter
2001).

Quast, Fredrick W., Does Morally Straight
Mean Only Straight Is Moral?: The First
Amendment Versus Public Accommodation
Laws in Boy Scouts of America v. Dale, 53 Bay-
lor L. Rev. 507 (Spring 2001).

Qureshi, Tamanna, and Anthony Vaupel,
Should Sexual Harassment Based Upon Sexual
Orientation be Covered by Title VII or Prohib-
ited?, 27 Ohio Northern U. L. Rev. 679 (2001).

Stringer, Erica L., Has the Supreme Court
Created a Constitutional Shield for Private Dis-
crimination Against Homosexuals? A Look at
the Future Ramification sof Boy Scouts of Amer-
icav. Dale, 104 W. Va. L. Rev. 181 (Fall 2001).

Tiosavljevic, Belinda, A Field Day for Child
Pornographers and Pedophiles if the Ninth Cir-
cuit Gets Its Way: Striking Down the Constitu-
tional and Necessary Child Pornography Pre-
vention Act of 1996: Free Speech Coalition v.
Reno, 198 E3d 1083 (9th Cir. 1999),42 S. Tex.
L. Rev. 545 (Spring 2001).

Specially Noted:

Lambda Legal Defense & Education Fund,
Inc., and the Gay Lesbian Straight Education
Network (GLSEN) have collaborated on a pub-
lication titled “A Guide to Effective Statewide
Laws/Policies Preventing Discrimination
Against LGBT Students in K-12 Schools.”
® ¢ ¢ [nits Dec. 2001 issue, California Lawyer,
the magazine published by the California Daily
Journal, devoted its continuing legal education
department to a discussion of Sexual Orienta-
tion bias in the legal profession, at page 37.
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Borzi, Phyllis C., Distinguishing Between Cov-
erage and Treatment Decisions Under ERISA
Health Plans: What’s Lefi of ERISA Preemp-
tion?, 49 Buffalo L. Rev. 1219 (Fall 2001).

Hartley, Roger C., Enforcing Federal Civil
Rights Against Public Entities After Garrett, 28
J. Coll. & Univ. L. 41 (2001).

Kongolo, Tshimanga, Public Interest versus
the Pharmaceutical Industry’s Monopoly in

South Africa, 4 J. World Intellectual Prop. 609
(Sept. 2001).

Moss, Kathryn, Scott Burris, Michael Ull-
man, Matthew Johnsen, and Jeffrey Swanson,
Unfunded Mandate: An Empirical Study of the
Implementation of the Americans With Disabili-
ties Act by the Equal Employment Opportunity
Commission, 50 U. Kansas L. Rev. 1 (Nov.
2001).

EDITOR’S NOTE:

All points of view expressed in Lesbian/Gay
Law Notes are those of identified writers, and
are not official positions of the Lesbian & Gay
Law Association of Greater New York or the Le-
GaL Foundation, Inc. All comments in Publica-
ttons Noted are attributable to the Editor. Corre-
spondence pertinent to issues covered in
Lesbian/Gay Law Notes is welcome and will be
published subject to editing. Please address
correspondence to the Editor or send via e-
mail.



